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CURRENT EVENTS. 





Too Lonc.—We do wish that Mr. Justice 
Green, of the Supreme Court of West Vir- 
ginia, would not write such long opinions. 
We have tried to make an abstract of his 
opinion in Kyle v. Harveys,’ holding that a 
provision in a deed of assignment for credit- 
ors, that the property should be sold by the 
assignee at private sale, does not render it 
fraudulent asa matter of law; but we find 
that an abstract of the point decided, togeth- 
er with the review of analagous authorities 
made by the learned judge in his opinion, 
constructed on our recent patent plan, would 
consume at least four pages of the JouRNAL, 
and we have therefore concluded to let it lie un- 
til some of our readers begin to clamor for its 
publication. We have much respect for the 
learning and judicial talents of Mr. Justice 
Green, and this particular opinion is a bonan- 
za to the lazy brief maker; but, seriously, 
most of his opinions are too long. We know 
of but one other judge who equals him as a 
searcher for authorities, and that is Mr. Jus- 
tice Cassoday, of Wisconsin. But Mr. Jus- 
tice Cassoday contrives to keep his opinions 
somewhat within bounds as to length. Query, 
whether a judge does himself justice by get- 
ting into the habit of making such an un- 
ending search for precedents whenever a 
novel question arises’ Is it not better for 
a judge to train his mind to original thinking? 
Are not a good many of the absurdities and 
monstrosities of the law due to the fact that 
judges, instead of reasoning, with gn intelli- 
gent desire to do justice, have suppressed 
their reasoning faculties and merely exercised 
their memories upon precedents ? 





CrimmnaL Procepure. [Mistr1at— Once 
IN JEOPARDY. ] WITHDRAWAL OF A JUROR BE- 
CAUSE HE HAS BEEN IN A Howse INFECTED 
WITH SMALL-Pox.—We clip the following 
from the Montreal Legal News: ‘The small- 


125 W. Va. 716 (adv. sheets). 
Vol. 21.—No. 18. 





pox epidemic in Montreal has already given 
rise to a discussion on a point of criminal 
law. In the Queen’s Bench, Crown Side, a 
jury had been impanelled in a capital case, 
and the trial had proceeded for some time, 
when it was discovered that one of the jurors 
came from a house in which a bad case of 
small-pox had just been detected by the med- 
ical inspectors. Mr. Justice Baby, after tak- 
ing time for consideration, decided that it 
was prudent to discharge the jury, which was 
done, and the court room was disinfected. 
The counsel for the prisoner, who had offered 
to allow another juror to be substituted for 
the objectionable one, subsequently opposed 
the swearing of another jury, on the ground 
that the prisoner’s life had already been in 
jeopardy. This objection was overruled by 
the court. It may be added that this case of 
Reg. v. Considine is rather unfortunate, be- 
cause after the second jury had sat for a day 
or two, they also were discharged, owing to 
the illness of one of their number, who was 
attacked by so-called ‘Canadian cholera.’ 
The effect of the discharge of the jury without 
verdict was fully discussed in the famous 
case of Winsor v. Reg.’”? 





Dip not Oren Court.—The bar, the liti- 
gants, the jurors and the witnesses assem- 
bled at the opening of a day’s session of the 
special term of the Supreme Court of New 
York, at Troy, on the 6th instant; but the 
presiding judge, the Hon. Theodore R. West- 
brook, did not appear. At eleven o’clock, 
the judge not having appeared, a messenger 
was sent for him to the Troy House, where 
he was a guest. The messenger returned, 
reporting that the Judge’s room was locked, 
and that no response could be obtained from 
it. Several members of the bar then re- 
paired to the Troy House, obtained a dupli- 
cate key from the proprietor, and opened the 
door of the Judge’s room. He was found 
lying dead on his bed with nothing on but 
his drawers. He had evidently taken a bath 
and had commenced to dress himself, when 
he had suddenly died of heart disease. He 
was a jurist of considerable reputation ; had 
been in large practice at the bar and a mem- 


2L. R., 1. Q. B. 289, 390. 
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ber of Congress for a single term. He was 
a great worker and a total abstainer from in- 
toxicating drinks. He presided at the trial 
of the celebrated civil suit against William 
M. Tweed, brought to recover money stolen 
from the public, involving over six million 
dollars. At the time of his death he was 
sixty-three years of age. 


~~ 





An APOLOGY FOR THE SHABBY TREATMENT 
or Curer Justice Waite Ixy EncLanp.—The 
Law Times (London), referring a second 
time to the manner in which the presence of 
Chief Justice Waite in England was ignored 
by the bar of that country, says: ‘‘One of 
the society journals has complained that the 
American Chief Justice was somewhat scur- 
vily treated by the Bench and Profession 
when in this country. Undoubtedly Amer- 
ican lawyers are far in advance of their En- 
glish brethre. in the matter of civilities to 
individuals. When members of their own 
body die, a funeral oration is almost inevita- 
ble, and, in the spirit of a young republic, 
they are always glad to give cordial welcome 
to eminent strangers. It was hardly to be ex- 
pected that Chief Justice Waite would meet 
with a reception in this country similar to that 
which was accorded Lord Coleridge in Amer- 
ica. His name was probably unknown to 
most, and his presence in England was known 
only toa few. Lord Bramwell and other 
eminent men showed him every civility, and 
perhaps at another period of the year there 
would have been a combined recognition of 
his arrival, and a public tribute paid to the 
high office which he holds, and which has 
been filled by so many distinguished men.’’ 
We are sorry to see the first legal journal in 
England apologizing for a circumstance 
about which English lawyers ought to be 
thoroughly ashamed. It is a poor way to 
improve the manners of a profession whose 
manners (or incomes) apppear sadly to need 
improving. Even in the dullness and pover- 
ty of the long vacation, they might have 
gathered together some broken victuals to 
offer to the president of the greatest judicial 
tribunal in the world. 








NOTES OF RECENT DECISIONS. 





Wit. (Cuaritas_e Trusts ]|—BeEQvueEst To 
Procure Masses FOR THE REPOSE OF THE 
Sout.—In the case of Gilman v. McAdam, 
not yet reported, the Court of Appeals of 
New York has rendered a decision of great 
importance to the Catholic Church, in hold- 
ing that a bequest of money to procure 
masses for the repose of the testator’s soul, 
or of some one else’s soul, is valid. The his- 
tory of the case is thus stated in the columns 
of our accurate contemporary, the New York 
Daily Register: ‘In September, 1882, 
Margaret Gilman, then very aged and infirm, 
gave a sum of money to the defendant, Henry 
McArdle, with instructions after the death of 
herself and husband to use as much of it-as 
necessary for their burial expenses and for 
the erection of a monument over their graves, 
and to expend the balance in having masses 
said for the repose of their souls. Both Mrs. 
Gilman and her husband died shortly after- 
ward, the husband dying last. The action 
was brought by the administrator of the hus- 
band to recover the money from the defend- 
ant McArdle, upon the ground that the 
attempted disposition of the same by Mrs. 
Gilman was void. The case was tried in 
June, 1883, at Superior Court, Special Term, 
before Judge Freedman, who rendered a deci- 
sion in favor of plaintiff, writing two elabor- 
ate opinions, which were published in full at 
the time, holding: ist. That the trust was 
void for want of a competent beneficiary, the 
beneficiaries of it being, as he held, the souls 
of the deceased Mrs. Gilman and _ her hus- 
band; and 2d. That it was a mere deposit of 
money in the hands of defendant not suffici- 
ent to vest him with the title, and that his power 
over the saige was revoked by thes death of the 
depositor. An appeal was taken by the defend- 
ant to the General Term of the Superior Court, 
where it was affirmed pro forma, it being the 
intention of the parties to carry the case to 
the Court of Appeals. The appeal in the 
Court of Appeals was argued in March, 1834, 
and the decision was handed down on Tues- 
day, reversing Judge Freedman’s decision, 
and dismissing the complaint with costs, 
thus sustaining defendant’s contention and 
the validity of the trust for masses. The 
case was conducted for the defendant by 
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Richard L. Sweezy as counsel and Charles 
W. Bennett as attorney, and for the plaintiff 
by W. L. Snyder as counsel and John Brice 
as attorney.”’ 


ee 


Civiz Procepurr. [CHancery Practice— 
Ne Exeat.] Wuat THREATS TO GO ABROAD 
ARE A SUFFICIENT GROUND FOR A NE EXeart. 
—In Cary v. Cary,® which was a suit by a wife 
for divorce and alimony, it was held by the 
New Jersey Court of Chancery that statements 
by a defendant who was subsequently arrest- 
edon ne exeat, made to the complainant’s law- 
yer, that if suits should be begun against 
him, and he should be likely to get the worst 
of it, or if any order should be made against 
him by any court, his (defendant’s) lawyer 
would find it out beforehand and would let 
him know, so that he could and would leave 
the State before they could do anything with 
him: accompanied by statements, that com- 
plainant and her father were both poor: that 
he would law them both to death if they 
attempted any suits against him; and that 
he had put all his property out of his hands, 
but still had the benefit of it—are sufticient, 
on an application for his discharge, to hold 
him in custody under the ne exeat. Mr. John 
H. Stewart, the learned reporter, cites ina 
note the cases given below.‘ as illustrative of 
what threats to go abroad will he sufficient 
ground for a ne exeat. 
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BAILMENT. 
TROVER FOR 


[Titte — Fraup—Trove R. |— 


Goops PuRcHasED BY FRAUD. 


339 N. J. Eq. 20 (adv. sheets). 

4 Smithson’s Case, 2 Vent. 345: Shearman vy. Shear- 
man, 3 Bro. C. C. 370; Oldham v. Oldham, 7 Ves. 410; 
Etches v. Lance, 7 Ves. 417; Jones v. Alephsin, 16 Ves. 
470; Whitehouse v. Partridge, 3 Swanst. 374: Boehm 
v. Wood, Turn. & R. 342; Collinson vy. Collinson, 18 
Ves. 352; Darley v. Nicholson, 1 Dr. & War. 66; Baker 
v. Rowan, 2 Stew. & P. 361; Fitzgerald vy. Gray, 59 Ind. 
254; Lyon v. Lyon, 21 Conn. 199, note; McGee v. Me- 
Gee, 8 Ga. 295; Bryon v. Ponder, 23 Ga. 480; Orme v. 
McPherson, 36 Ga. 571; Maleolm y. Andrews, 68 IIl. 
100; Jones v. Kennicott, 88 Ill. 484; Baily v. Baily, 2 
Md. Ch. 326; Yule v. Yule, 2 Stock. 1388: Anshutz v. 
Anshutz, 1 C. E. Gr. 162; Denton v, Denton, 1 Johns. 
Ch. 364; Bushnell v Bushnell, 15 Barb. 399; Forrest v. 
Forrest, 10 Barb. 46; Mattocks v. Tremain, 3 Johns. 
Ch. 75; Dunham vy. Jackson, | Paige, 629; Drausfield 
v. Drausfield, 6 Phila. 148; Smith v. Koontz, 4 Hayw. 
189; Lehman v. Logan, 7 Ired. Eq. 296; Dean y. Smith, 
28 Wis. 483; Ramsay v. Joyee, 1 MeMull. Eq. 247, 253. 





—In MeCullis v. Allen,*® the defendant, falsely 
representing himself to be one of a firm of 
produce commission merchants in Boston, in- 
duced the plaintiff to send poultry to such 
firm to be sold on commission, with the fraud- 
ulent purpose of obtaining it without pay- 
ing for it. The plaintiff, discovering the 
fraud, brought an action of trover, and the 
question was whether he had pursued his pro- 
per remedy. The court held that the action 
would lie; that the title to property does not 
pass where possession is obtained by fraud. 
In giving the opinion of the court, Royce, C. 
J., said: ‘‘Upon sucha state of facts we 
are not inclined to be astute in criticising the 
form of action adopted by the plaintiff to re- 
cover for the property of which he has been 
so defrauded; but we think there is abundant 
authority to sustain this form of action. In 
the fourth edition of Benjamin on Sales, 
§ 455, it is said that where one obtains posses- 
sion of the goods of another by fraud, no 
property passes to him from the true owner. 
The title remains in the owner; and he may 
maintain replevin to recover the possession, 
or trover for the conversion. That principle 
has been recognized and acted upon in this 
State, in the cases of Field, Morris & Co. v. 
Stearns.° Poor v. Woodburn,’ Fitzsimmons v. 
Joslyn,* and other cases referred to on page 
614 of Roberts’ Digest.” 





a _— 


[Powers or.|—Mvst BE 
AFFIRMATIVELY GRANTED—Worpbs OF PRO- 
HIBITION NOT NecessaRY.—The Law Times 
(London) says; ‘In the case of Lady Wen- 
lock v. River Dee Company, reported by us 
last week’ the House of Lords decided that 
the law laid down in the well-known case of 
Ashbury Railway &c. Company v. Riche,!” 
is applicable to all companies created by any 
statute for a particular purpose, and not only 
to companies established under the Com- 
panies Act 1862. This being so, they further 
decided—applying the principle recognized 
in that authority—that whenever a corpora- 
tion is created by Act of Parliament, with 


CORPORATIONS. 


5 57 Vt. 505 (advance sheets). 

6 42 Vt. 106. 

7 25 Vt. 234. 

821 Vt. 129. 

53 L. T. Rep. N.S. 62. 

1038 L. T. Rep. N. 8. 450; L. Rep. 7 E. & 1. App. 653° 
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reference to the purposes of the Act, and 
solely with a view of carrying them into exe- 
cution, not only the objects which the cor- 
poration might legitimately pursue must be 
ascertained from the Act itself, but the 
powers which it might lawfully use in fur- 
therance of these objects must either be ex- 
pressly conferred by, or reasonably implied 
from, the provisions of the Act. The ques- 
tion raised in Lady Wenlock v. River Dee 
Company was, whether the exercise of a bor- 
rowing power by a corporation, in excess of 
a prescribed limit, was witra vires; and the 
House of Lords, regarding, Ashbury, Rail- 
way &c. Company v. Riche as a binding 
authority, reluctantly came to the conclusion 
that the borrowing had been unlawful. The 
contention urged on behalf of the lenders 
was, that unlimited borrowing was not pro- 
hibited, and that, in the absence of an express 
or implied prohibition, the corporation which 
had borrowed the money must be held to 
possess, as one of the legal incidents of a 
corporation, the general common law power 
to borrow. Their lordships, however, were 
unable to assent to the proposition that a 
prohibition did not actually exist, being of 
opinion that it was sufficiently expressed in 
certain of the private statutes relating to the 
corporation. But, in addition to that, they 
laid down the important rule that words of 
prohibition were not even necessary. Per- 
sons, therefore, who contemplate lending 
their money to companies of whatever kind 
must be careful to first ascertain, not only 
whether the company possesses a power to 
borrow, but also whether, if the power is a 
limited one, it has been in any way ex- 
ceeded.”’ 





Neeiictnce. [Master anp SERvANtT—Con- 
TRIBUTORY NEGLIGENCE] — ConTRIBUTORY 
NEGLIGENCE OF SERVANT WHILE HIS MAsTER 
IS URGING HIM TO ‘‘HurrRy vP.’’—In Lee v. 

Yoolsey,4 the Supreme Court of Pennsyl- 
vania hold that where an employer is in per- 
son urging his men to work faster, and com- 
plaining of the slow progress already made, 
it is unreasonable to expect of a servant the 
sume amount of care that would be required 


11 16 Weekley Notes of Cases (Phila.), 337. 





of him where there is more time for delibera- 
tion. The court, speaking through Trunkey, 
J., reason thus: ‘‘If an employee is in haste 
called upon to execute an order requiring 
prompt attention, he is not to be presumed 
necessarily to recollect a defect in machinery 
or a particular danger connected with his em- 
ployment, so as to avoid it. A prompt and 
faithful employee suddenly called upon by a 
superior to doa particular act, cannot be 
supposed to remember at the moment a par- 
‘ticular danger incident to its performance, of 
which he had previous knowledge, and it 
would be most unreasonable to demand of 
him the thought and care which might be ex- 
acted where there is more time for observa- 
tion and deliberation.” Like principle should 
be applied to the facts in this case. When 
the plaintiff was hurt he was working under 
the eye and voice of his employer, who was 
urging speed and saying ‘all right.’ He 
might have looked to see whether the planks 
were removed, and he might have taken time 
to have placed the jack-rafter at the foot of 
the gin-pole before starting the horse; but is 
it reasonable to exact such care of a laborer, 
when his employer suddenly comes into the 
place of a foreman, personally directs the 
work, and gives emphatic orders to move 
quickly? The care to be exacted of the 
plaintiff is just that which laborers of ordin- 
ary prudence would exercise under like cir- 
cumstances, and if the plaintiff did exercise 
it his action shall not be defeated on the 
ground df concurrent negligence.’’ This is 
sound doctrine. The case is the same in 
principle as that which excuses the erroneous 
action of a passenger when acting under the 
excitement produced by a catastrophe brought 
about by the negligence of the carrier; or 
which excuses the hasty action of any person, 
when in the immediate presence of a danger 
produced by the negligence of another." On 
a similar principle, the criminal law excuses 


122 Wharton on Negligence, § 219. 

13 Stokes vy. Saltonstall, 13 Pet. 181; Wilson v. Susque- 
hanna Turnpike Co., 21 Barb. 68; Buel v. New York 
ete. R. Co., 31 N. Y. 314; Frink v. Potter, 17 Ill. 406, 
410; Lund v. Tyngsboro, 11 Cush. 563; Brooks v. 


Petersham, i6 Gray, 181; Wesley City Coal Co. vy. 
Healer, 84 Ill. 126; Cook vy. Parham, 24 Ala. 21, 34; 
Woolley v. Scovell, 3 Man. & R. 105; Ingalls v. Bills, 9 
Met. 1; Coulter v. Am. &c. Express Co., 56 N. Y. 
585; 5 Lans. 67; Pittsburgh v. Grier, 22 Pa. St. 54; 
Sears v. Dennis, 105 Mass. 310; Card v. Ellsworth, 65 


Me. 547; Stevens v. Boxford, 10 Allen. 25. 
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homicide when committed under a supposed 
necessity of self defense, in the presence of 
words and demonstrations which threaten 
death or great bodily harm, although, in fact, 
no harm is intended. 


M4 Wiltberger’s Case, 5 Wash. C. Ct. 515; Shorter v. 
People, 2 N. Y. 193; Logue v. Commonwealth, 38 Pa. 
St. 265; Campbell v. People, 16 Ill. 17; Schnier v. Peo- 
ple, 23 Ill. 17; Meridith v. Commonwealth, 18 B. Monr. 
49; People v. Sullivan, 7 N. Y. 396; State v. Neeley, 20 
Iowa, 108; Forster’s Case, 1 Lew. C. C. 187; Common- 
wealth v. Drum, 58 Pa. St. 9; Commonwealth v. Self- 
ridge, Hor. & Thomp. Cas. on Self Defence, 1. 








VENDOR AND PURCHASER—INSUR- 
ANCE. 





In the preparation of contracts for sale and 
purchase of land, too little attention is paid 
to the contingency of a fire happening prior 
to the completion of the purchase. Even in 
sales by auction provisions are seldom if ever 
inserted in the conditions of sale for the in- 
demnity of the purchasers in case of. fire. 
Cases have arisen in which the courts have 
been tempted to make bad law for the relief 
of purchasers. Similar cases will no doubt 
arise again; and it behoves every practicing 
solicitor to see that his client’s interests are 
protected so that as little loss as possible may 
fall upon him. 

So soon as there is a complete contract en- 
tered into for the purchase of property the 
thing sold is, in the absence of any stipula- 
tion to the contrary, at the risk of the pur- 
chaser, who must bear all subsequent losses, 
and is entitled to all subsequent gains.! 

The rule is the same at law and in equity. 
The destruction of the property by fire is no 
defense to an action at law by the vendor 
against the purchaser for breach of contract,’ 
nor is it any defense to an action for specific 
performance.® 

When is the Contract Complete ?—In private 
sales a completed contract may be said to be 
an agreement which is capable of being en- 
forced. So soon then as the parties have 
agreed upon their barter, and have satisfied 
the fourth section of the Statute of Frauds, 
the contract is complete. 


1 Fry Spec. Perfce., 401. 
2 Addison on Contracts, 175. 
3 Paine v. Madlor, 6 Ves. 349; Fry Spec. Perfe. 402. 








In judicial sales the contract made by the 
purchaser is not complete until the report on 
sale has been confirmed by the court. A 
purchaser through the court therefore as- 
sumes the risks of the property at a later 
period than an ordinary purchaser. 

Does the Policy of Insurance Pass by Con- 
tract?—It must be premised that there is no 
obligation upon a vendor to have his proper- 
ty insured at the time of sale. ‘‘There is 
not,’’ in the words of Lord Eldon,’ ‘‘any 
warranty that the house is insured, or that it 
is insured to the full extent of its value. The 
house is bought, not the benefit of any exist- 
ing policy.’’ If then a building is being 
bought, itis always prudent to discover if 
there is an existing policy. If there is not, 
the purchaser should insure the building, 
disclosing, of course, to the insurer the ex- 
tent of his interest in the property.® 

In the event of the vendor being insured 
against loss, however, at the time of the sale 
further considerations arise. 


It is settled that a contract of fire insur- 
ance is.a contract of indemnity only. The 
loss which the person or interest insured sus- 
tains by reason of the fire, and that only, is 
made good. Suppose then that after the 
contract for sale is entered into, and before 
completion of the purchase, a fire takes place. 
Suppose, further, that the contract is silent 
as to that contingency and makes no provi- 
sion for the application of the insurance mon- 
eys; does the policy pass by the contract? A 
policy of insurance is merely a chose in ac- 
tion. It is not an appurtenance of the land 
or building. It is merely a collateral con- 
tract with reference to it. Lord Justice Cot- 
ton has described the effect of the contract 
in these words:—‘‘The contract passes all 
things belonging to the vendors appurtenant 
to or necessarily connected with the use and 
and enjoyment of the property mentioned in 
the contract, but not, in my opinion, collat- 
eral contracts.’’? 

What then are the rights of the parties? 


4 Stephenson v. Bain, 8 P. R. 258; Ex parte Minor, 
11 Ves. 559; Twigg v. Fifield, 13 Ves, 510; see Anson 
v. Towgood, 1 J. & W. 639; Vesey v. Elwood, 3 Dr. & 
W. 74- 

5 Paine v. Mellor, 6 Ves. 352. 

6 Stock vy. Inglis, 12 Q. B. D. 564; 10 App. Cas. 268; 
Milligan v. Equitable Ins. Co., 16 U. C. R. 314. 

7 Rayner v. Preston, 18 Ch. D. 6. 
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The subject may be considered in several as- 
pects. 

I. The Rights of the Vendor who has not 
Received the Purchase Money to the Insurance 
Money.—It is settled tliat by the mere mak- 
ing of the contract of sale the vendor is not 
deprived of his rights against the insurance 
company. The unexecuted bargain does not 
affect his right to recover. If it were other- 
wise he would suffer great inconvenience, and 
have to rely on the solvency of the purchas- 
er. It makes no difference if the solvency of 
the purchaser is undoubted. The buildings 
remain the vendor’s, notwithstanding the 
contract, and the insurer is bound to make 
good the loss.* 

Il. The Rights of the Vendor who .has Re- 
ceived Purchase Money to the Insurance Money. 
—If the vendor has received the full pur- 
chase money of the property insured, it is 
obvious that he suffers no loss and has no 
further insurable interest in the property. 
The contract of insurance is merely a con- 
tract of indemnity, and without loss there can 
be no liability. The vendor’s rights to the 
insurance money therefore cease on receipt 
of the purchase money.” 

Ill. The rights of the Vendor who has Re- 
ceived the Insurance Money to the Purchase 
Money.—The rights of the vendor against the 
purchaser depend upon the contract made 
with him. If nothing is said about the ap- 
plication of the insurance money that may be 
received in the event of a fire, the receipt of 
money upon the collateral contract of insur- 
ance, is no part payment of the purchase 
money; and the purchaser is therefore re- 
quired to fulfil his contract. As we have 
seen, specific performance will be enforced 
notwithstanding the deterioration in value 
occasioned by the fire. The performance 
decreed will be in accordance with the con- 
tract, and the purchaser will be required to 
pay his full purchase money."” 

IV. The Rights of the Purchaser who has 
Paid the Purchase Money to Compel the Ven- 
dor fo Account for the Insurance Money.— 


§ Collingridge v. Royal Exchange Assce. Co., 3 Q. B. 
D. 176. 

8 Powles y. Innes, 11 M. & W. 10. 

10 Poole v. Adams, 10 L. T. N. 8. 286; 12 W. R. 683; 
see Rayner v. Preston, 14 Chy. D. 297; 8. c., 18 Chy 
D. 1. 





Rayner vy. Preston" is a clear authority upon 
this point. Lord Justice Cotton ” dealt with 
the subject thus: ‘‘The money is received by 
virtue or in respect of the contract of insur- 
ance, and though the fact that the insured 
had parted with his interest in the property 
insured would be an answer to the claim, on 
the principle that the contract is one of in- 
demnity only, this is very different from the 
proposition that the money is received by 
reason of his legal interest in the property.’’ 
The present Master of the Rolls (then Brett, 
L. J.) aptly described the subject matter of 
the contract of insurance as money and mon- 
ey only, and showed that even if the vendor 
were a trustee for the purchaser of the sub- 
ject matter of the insurance, as distinguished 
from the subject matter of the contract of 
insurance, it did not follow that the contract 
of insurance would run with the land for the 
benefit of the purchaser.” Upon this reason- 
ing the English Court of Appeal affirmed 
the judgment of Sir George Jessel that the 
purchaser was not entitled to compel the ven- 
dor to account for the insurance money. 
Lord Justice James dissented from the views 
of the other Lords Justices, basing his judg- 
ment on the ground that the vendor was a 
trustee for the vendee and had received the 
money as such in consequence of an injury 
done to the trust property. 

It being clearly kept in mind that the policy 
of insurance merely indemnified a particular 
person from loss in respect of his interest in 
specific property, it follows that, even if he 
were afterwards to be constituted a trustee 
of the property for another person, he would 
not, without some further act, be constituted 
a trustee of an entirely independent and per- 
sonal contract which was no part of the land. 

These then appear to be the contractual 
rights of the vendor and purchaser. The 
question has, however, arisen as to whether 
the statute 14 Geo. HII, cap. 78, § 835, does 
not confer a right on the purchaser to insist 
that the insurance money should be laid out 
in rebuilding the premises destroyed. 

That statute provided that it should ‘and 
might be lawful for the insurers and they 
were thereby authorized and required upon 


1114 Chy. D. 
12 18 Chy. D. 
1318 Chy. D. at p. 9. 
1414 Chy. D. 
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the request of any person or persons inter- 
ested in or entitled unto any house or houses, 
or other buildings which might thereafter be 
destroyed by fire to cause the insurance mon- 
ey to be laid out in rebuilding the same, un- 
less security should be given that the money 
would be so laid out. 

In Rayner v. Preston,” the point did not 
properly arise as the plaintiffs, the purchas- 
ers, had not required the insurers to apply 
the money in rebuilding. Sir Henry Cotton, 
however, expressed the opinion” that the 
statute did not so connect the money with the 
land as to entitle the plaintiffs successfully 
to contend that under the contract they were 
entitled to the benefit of the statute. 

The title to the Act would indicate that it 
extended to certain localities only ;" but in ex 
parte Gorely * it was held to be of universal 
application, and V. C. Mowat in Stinson vy. 
Pennock expressly held that its provisions 
became part of the law of this Province,when 
the body of English law was introduced by 
legislative enactment.”” The main question 
would appear to be, who is a person interest- 
ed in or entitled unto any house, etc. Bear- 
ing in mind the nature of a policy of insur- 
ance it would be manifestly unfair to compel 
the insurer to indemnify a person who was 
not in privity of contract with ‘the insurer. 
If the party insured suffers no loss there can 
be no indemnity. We have seen that the 
vendor who has been paid by the purchaser 
has no right to the insurance. The insurer’s 
duty ceases with the vendor’s interest. Does 
the statute extend the insurer’s duty? Does 
it in effect enact that the contract to indem- 
nify one party shall be extended into a con- 
tract to indemnify all the world, provided the 
party seeking indemnity can show some in- 
terest in the property? Surely it does not go 
so far as that. It would appear more reason- 
able and more in accord with principles of 
legislation, especially those of the Imperial 
Parliament, to say that the true construction 
of the statute is that persons who are at the 


b Supra. 

16 18 Chy. D. at p. 7. 

17 Property in and near London within the Bills of 
Mortality. 

18 4 De G. J. & S. 477. 

19 14 Gr. 604. 

20 32 Geo. ITI, cap. 1. 

21 Garden v. Ingram, 23 L. J. Chy. 478; Reynard vy. 
Arnold, L. R.10 Ch. 386. 








time of the issue of the policy interested in 
the property and for whose benefit the insur- 
ance is effected, and persons who subsequent- 
ly become interested in the property, can 
take advantage of the statute to the ex- 
tent only of the interests insured, and this 
only where they are to get the benefit of the 
insurance or the party insured holds the 
property insured at his risk for the benefit of 
others or is liable at all events to make good 
the interest of such other parties, so that in 
the event of his not applyins the money in. 
rebuilding they would in the event of his in- 
solvency suffer loss. 

Where there is a contract between two par- 
ties interested in an estate that one shall in- 
sure the property from loss by fire, and that 
the insurance money shall be applied in rein- 
stating the buildings, each party is then in- 
terested in having the insurance money so ap- 
plied, and independently of the statute it has 
been held that it must be so applied. 

If a mortgagor covenants to insure and to 
assign the policy to the mortgagee, and an 
insurance is effected but the policy is not as- 
signed, the mortgagee may nevertheless re- 
cover the money in case of loss, on the 
ground that the covenant to assign the policy 
operated as an equitable assignment of the 
money.” Apart from the covenant to assign 
and from the statute 14 Geo. III., the mort- 
gagee would not be entitled to the benefit of 
the insurance.” 

In Lees v. Whitely,* however, machinery 
only was insured. The effect of the statute 
could not therefore be considered, as it ex- 
tends only to houses and buildings.» That 
may be the distinction between Lees y. 
Whitely and a case in our own Court of 
Chancery,” where V. C. Mowat held that 
even where there was no covenant to insure 
in a mortgage, but the mortgagor did insure 
and the mortgagee required the money laid 
out in rebuilding, the insurance company was 
bound by the statute. In the course of his 
judgment the Vice-Chancellor said: ‘“Then 
is a mortgagee a person interested within the 
meaning of the section. I do not see how I 


2 Greet vy. Citzens’ Ins. Co., 27 Gr. 121; 5 App. R. 
596. 

23 Lees v. Whitely, L. R. 2 Eq. 142. 

4 Supra. . 

3% Ex parte Gorely, 4 DeG. J. & S. 477. 

26 Stinson v. Pennock, 14 Gr. 604. 
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can hold that he is not. He is within the 
words of the enactment and his case is within 
the mischief against which Parliament was 
providing.”’ 

It is settled that outside of any conditions 
the policy cannot be avoided for incumbran- 
ces, unless upon the applicant’s false and 
fraudulent answer to interrogatories,” and 
that though an estate may be deeply encum- 
bered the party having a right to redeem has 
an insurable interest to the full value of the 
estate. No injustice is therefore done to 
the insurer by the decision in Stinson v. Pen- 
nock,” and the compelling of the mortgagor 
to keep the security of the mortgagee in the 
same state as when the fire took place is in 
every way just and may very well be said to 
come within the mischief which Parliament in- 
tended to prevent. 

But a purchaser without any express stipu- 
lation as to insurance is not in an analogous 
position to a mortgagee. He has no remedy 
against the vendor for the loss occasioned by 
the fire. His interest is entirely separate and 
independent from that insured. It is a new 
interest ; the insurers have not agreed to in- 
demnify him and there is no privity of con- 
tract between them. Their liabilities arise 
only from their contract. If the purchaser 
has paid his money, the vendor, as we have 
seen, suffers no loss, and the insurers have 
nothing to indemnify against. If the pur- 
chaser has not paid his purchase money, his 
interest is manifestly less than if he had. 
Since he would have no rights against the in- 
surer after payment of his money he would 
not a fortiori have any rights before such pay- 
ment. The conclusion appears to be irresist- 
ible that the purchaser has no right to in- 
crease the liability of the insurers beyond 
their contract, by force of the statute. — 

Subrogation: of Insurer.— We have seen 
that notwithstanding the receipt of the insur- 
ance money the vendor can enforce payment 
of the purchase money. But can he keep 
both? Here again steps in the old principle 
that the policy of insurance is merely a con- 
tract of indemnity. The vendor has no right 
to retain more than he has lost, and if he re- 


7 As in Wilby v. Standard Ins. Co., 3 Ont. R. 115. 

2% Flanders Fire Insurance, pp. 338, 393; Klein v. 
Union Fire Ins. Co., 3 Out. R. 234 at p. 259. 

2 14 Gr. 604. 





ceives the full purchase money he has lost 
nothing. The insurers are therefore entitled 
to recover back the money paid by them.” 

Take the case, however, of a vendor wish- 
ing to be strictly honest with a purchaser, 
and, even though there is no stipulation to 
that effect, reducing the purchaser by the 
amount received on the policy. Is the pur- 
chaser by this arrangement freed from the 
consequences of his want of care in not pro- 
viding in the contract for the contingency of 
a fire? The answer to this question depends 
upon the position in which the insurer stands 
in relation to the vendor and purchaser. 

The purchaser had agreed to purchase cer- 
tain property, the insurer had agreed to in- 
demnify the purchaser against loss by fire on 
that property. The vendor had two funds to 
which he could resort, (1) the purchase mon- 
ey, (2) the property sold. The latter was 
merely a security for the former. When the 
fire happened the insurance money was sub- 
stituted for that part of the property de- 
stroyed. The insurance money, therefore, 
became merely a security to the vendor for 
part of the purchase money, and to that ex- 
tent the insurer was a surety to the vendor 
for the purchaser. 

The law of England has always favored 
sureties. 

The cases of suretyship are of three kinds: 
(i) Those in which there is an agreement to 
constitute for a particular purpose the rela- 
tion of principal and surety, to which agree- 
ment the creditor thereby secured is a party. 
(ii) Those in which there is a similar agree- 
ment between the principal and surety only, 
to which the creditor is a stranger. (iii) 
Those in which without any such contract of 
suretyship there is a primary and secondary 
liability of two persons for one and the same 
debt, the debt being as between the two that 
of one of those persons only and not equally 
of both; so that the other, if he should be 
compelled to pay it, would be entitled to re- 
imbursement from the person by whom (as 
between the two) it ought to have been paid.* 

In all three cases the party not primarily 
liable is entitled, on paying the debt, to be 
put in the place of the creditor.” 


® Castellain v. Preston, 11 Q. B. D. 380. 

31 Per Lord Selborne, L. C., 6 App. Cas. 11. 

32 Duncan, Fox & Co. vy. North and South Wales 
Bank, 6 App. Cas. 1; R. S. O. cap. 116, ss. 2, 3, & 4. 
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That principle has been carried out in in- 
surance cases, and the insurers are entitled to 
say to the vendor, ‘‘You lose nothing and our 
contract is simply a contract of indemnity. 
Therefore, as you have chosen to sue us and 
make us pay, which is your caprice, we are 
entitled to stand in your place (as against the 
purchaser) and say, ‘We claim to be put in 
the same position as if you had pursued your 
proper remedy and had made those primarily 
liable to you pay the amount of the loss.’ ’’ ® 

That doctrine was affirmed by the Court of 
Appeal,* and it is now firmly established, 
that on payment the insurers are entitled to 
be put in the place of the insured with regard 
to every right given to them by the law, and 
to enforce all the remedies, whether in con- 
tract or in tort, which the insured has against 
third parties whereby the insured can compel 
such third parties to make good the loss in- 
sured against, and if the insured enforces or 
receives the advantage of such remedies, the 
insurers are entitled to receive from the in- 
sured the benefit thereof.” 

In this state of the law the importance of 
providing in the contract of sale for the con. 
tingency of a fire is obvious and cannot be 
too closely observed. 

As to the best form of the provision.—No 
case has been found in the books in which a 
contest has arisen on any such provision. 
The books on conveyancing appear to be 
singularly silent on the subject. There are 
numerous dicta in the cases as to the advisa- 
bility of providing that the insurance shall be 
kept up for the benefit of the purchaser.” In 
Powles v. Innes it was held that a person 
who assigns away his interest in a ship or 
goods after effecting a policy of insurance 
upon them and before the loss, cannot sue 
upon the policy except as trustee for the as- 


3% Per Jessel, M. R., North B. and N. Assce. Co. v. 
Liverpool L. & G. Ins. Co., 5 Chy. D. 569, at p. 576. 

* 5 Chy. D. 569. 

% Randall vy. Cockran, 1 Ves. Sen. 98; Mason v. Sain- 
bury, 3 Doug. 61; Yates v. White, 4 Bing. N. C. 272; 
North British and M. Ins. Co. v. Liverpool L. &. G. 
Ins. Co., 5 Chy. D. 569; Darrell v. Tibbitts, 5 Q. B. D. 
560; Simpson v. Thomson, 3 App. Cas. 299; Burnand 
vy. Rodocanachi, 5 C. P. D. 424; 6 Q. B. D. 633; 7 App. 
Cas. 333; Castellain v. Preston. 1 Q. B. D. 380; Sea Ins. 
Co. v. Hadden, 13 Q. B. D. 706; Sansum’s Insurance 
Digest, 1327-1354. 

3% Poole v. Adams, 10 L. T. N. 8, 
Preston. 18 Chy. D. 1. 

711M. & W. 10. 
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signee in a case where the policy is handed 
over to him, or there is an agreement that 
it is to be kept alive for his benefit. This 
was a case of actual assignment which of 
course is much stronger than a contract of 
sale, but it contains a judicial recognition of 
the principle that a policy of insurance is mere 
ly a chose in action, and since our statute * it 
may like other choses in action be assigned, 
and except there be some condition requiring 
the assent of the insurer, it would seem that 
such assent is unnecessary.” 

The assignment of the policy, not in pur- 
suance of any prior stipulation in the contract, 
after the transfer of the property, and when 
the interests of the assignor had consequently 
ceased, will not be effectual to pass any inter- 
est in the insurance money to the assignee.” 

It is scarcely possible that any policy of in- 
surance would contain a condition making the 
policy void on an agreement being made to 
sell the subject matter of the insurance. Oth- 
erwise neither vendor nor purchaser could re- 
cover. 

Such an agreement is not an alienation.“ 
The statutory conditions contained in R. S. 
O. cap. 162, which are part of every policy 
of insurance affecting property in Ontario,” 
require aconsent of the insurer only to an 
actual assignment of the property otherwise 
than by succession, operation of law or death. 

The reason of the insertion of this provi- 
sion by insurers is explained by the late 
Chief Justice Spragge, when Vice-Chancellor, 
thus :—‘‘Such consent is required by Insur- 
ance Companies for their own protection, and 
this reason is given for it, that the character 
of the insured for honesty and carefulness is 
an important consideration with insurers, and 
itis reasonable, therefore, that they should 
have a voice in the transfer of the policy.’’* 
On the consent being given, a novation of 
contract ensues. 

It would probably be suflicient in the con- 
tract of sale to provide merely that the pur- 
chaser should have the benefit of the insur- 
ance in case of loss by fire, pending the com- 


3 R.S. O. cap. 116, § 6. 

39 Earl v. Shaw, 1 Johns. Ch. 314. 

#® North of England Pure Oil Cake Co. vy. Archangel 
M. Ins. Co., L. R. 10 Q. B. 249. 

41 Masters v. Madison W. Mut. Ins. Co., 11 Barb. 624. 

# Citizens Ins. Co. v. Parsons, 7 App. Cas. 96. 

# Burton v. Gore, Dist. Mut. F. Ins. Co., 12 Gr. at p. 
161. 
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pletion of the purchase. In that case, the 
purchaser would be entitled to the benefit of 
14 Geo. III. cap. 78, upon giving notice to 
the insurers before payment of the money to 
the vendor.* 

In case of neglect to rebuild or secure the 
rebuilding, a mandamus to compel them 
would be the proper remedy. . 

The following clause is, however, suggest- 
ed as indicating many of the contingencies 
that may arise, and as rendering more cer- 
tain the rights of the parties :—‘‘On the com- 
pletion of the purchase the policy of insur- 
ance upon the buildings on said premises 
shall be assigned to the purchaser at his own 
‘expense. In the event of a loss by fire prior 
to the completion of the purchase, the pur- 
chaser shall be entitled to the benefit of the 
said insurance, and the amount which may 
be received by the vendor by reason or 
on account of any loss incurred or sustained 
by such fire shall, after deducting the costs, 
charges and expenses incurred in obtaining, 
recovering or collecting the same, be credit- 
ed upon the purchase money as a payment 
made by the purchaser, or in the event of the 
said purchase money having been paid by the 
purchaser, the insurance money shall, upon 
receipt thereof, after making the deductions 
aforesaid, be paid over to him. Provided 
that the purchaser shall have the right at his 
own costs and charges, and after payment of 
such costs, charges and expenses, as may 
have been incurred by the vendor in respect 
of such insurance moneys to obtain on the 
completion of the purchase an assignment of 
the moneys to be paid under said policy in 
consequence of such loss. The purchaser 
shall pay to the vendor a porportionate part 
of the insurance premium on the said policy 
from the date hereof. 

The vendor for himself, his heirs, execu- 
tors, administrators, and assigns, agrees that 
neither he nor they will do any act by which 
the said insurance or the right to recover 
under said policy, will be affected, vitiated, 
or in anywise impaired. The policy of insur- 
ance now existing will expire on the——day 
of————188 , and it is agreed that either the 
vendor or purchaser may insure the said pre- 


# Simpson v. Scottish Union F. Ins. Co., 9 Jur. N.S. 
711; 1H. & N. 618. 
% Ibid. 





mises from the said date in the name of the 
vendor, and every such insurance shall be 
subject to the provisions hereof, and the pur- 
chaser shall pay the premiums thereon; but 
the vendor shall not be liable to the purchaser 
for any failure to effect such insurance, nor 
for any act or statement in the making there- 
of which may vitiate the same, unless the 
same shall be made or done in consequence 
of his wilful misconduct, neglect or default. 

Remarks on proposed clause.—It will be ob- 
served that the vendor would have no right 
to recover against the purchaser any greater 
sum that the balance of purchase money due 
in case the vendor had received the insurance 
money prior to the completion of the sale. 
The vendor would, therefore, have no remedy 
to which the insurers could be subrogated.” 

In the event of the purchase money being 
paid before the insurance money, an equit- 
able assignment of the latter would arise on 
the completion of the purchase.“ 

Notice should be given to the insurers to 
prevent the money being paid to the vendor. 
Upon completion of the purchase, an actual 
assignment of the policy should be obtained, 
and the assent of the insurer would then be 
required under the statutory condition to 


make it effectual.“—James Bicknell, in the 
Canadian Law Times. 
46 See Simpson v. Thomson, 3 App. Cas. 279. 
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PLEADING SPECIAL DEFENCES. 





KONIGSBERGER V. HARVEY.* 





Supreme Court of Oregon, May 19,1885. 


ASSAULT AND BaTTrery. [Justijication.] Must be 
Specially Pleaded.—In an action for assault and bat- 
tery, when justification is relied on as a defense, the 
facts constituting the same must be specially pleaded. 
And a mere denial that the assault was wrongful is in- 
sufficient to admit evidence of such defense. 

Appeal from Clackamas county. The opinion 
states the facts. 

F. V. Drake, for the appellant; F. 0. McCown, 
for the respondents. 

THAYER, J., delivered the opinion of the court: 

This appeal is from a judgment of the circuit 
court for the county of Clackamas. The appellant 


*S. C. 6 West Coast Repr. 674. 
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commenced an action in that court against the 
respondent and N. Darling, to recover damages 
for an assault and battery alleged to have been 
committed upon him by said defendants. The 
defendant, Darling, was not served with sum- 
mons, and made no appearance. The complaint 
was in the ordinary form, and alleged both gene- 
ral and special damages. ‘he respondent filed 
an answer to the complaint in which he made the 
following denials, and in the following form: 
‘Denies that this defendant, with force, or arms 
or otherwise, violently or otherwise, assaulted or 
struck, or beat, or bruised, or wounded the 
plaintiff about the head or shoulders or back, or 
elsewhere, with his clenched fists, or witha heavy 
iron shovel, or otherwise, or until he became in- 
sensible, without cause or provocation, or with 
intent to injure, hurt or damage the plaintiff.” 
The remaining denials were to the injury and 
damages alleged in the complaint. The answer 
contained no other defense. The action was 
tried by jury, and the bill of exceptions shows 
that evidence was given on the part of the plaint- 
iff tending to prove that the respondent assaulted 
and beat him, and the extent of the injury and 
damages suffered in consequence thereof. Upon 
the part of the respondent, it was testified that 
he appellant made the first assault. After the 
evidence closed and the court had instrueted-the 
jury generally as to the law in the case, the ap- 
pellant’s counsel asked that the following in- 
struction be given, viz.: **The jury are instructed 
that the defendant Harvey has not pleaded any 
facts in justification of injuries to plaintiff. If 
syou find, therefore, that defendant Harvey did 
injure the plaintiff you must find a verdict for 
the plaintiff against the defendant Harvey in 
such sum as Konigberger is shown to have suf- 
fered by such injury.” This instruction, and 
another covering the same grounds, but more di- 
rect and certain, which the appellant’s counsel 
requested to be given. were refused by the court, 
and an exception allowed to the ruling. The jury 
returned a verdict for the respondent. 

The judgment against the appellant was en- 
tered, from which the appeal is brought, and the 
refusal to charge as requested assigned as error, 
which raises the only point in the case. The an- 
swer in legal eflect merely controverts the assault 
and beating without cause and provocation, or 
with intent to injure, hurt and damage the plaint- 
iff. Strictly construed, it tendered no issue to the 
cause of action alleged in the complaint. It ad- 
mits really that the respondent beat the appellant, 
but denies that it was without cause or provoca- 
tion, or with intent to injure, ete. ‘The respond- 
ent’s attorneys very probably supposed that by 
denying the wrong they would be admitted to 
justify the act. But parties cannot justify in that 
way. It does not present the facts upon which 
justification is claimed; does not show why the 
beating was not wrongful. The facts must be 
averred in such cases constituting the justitica- 





tion, and in such a manner that the court can 
judge that the party was not in the wrong. 

The party’s assertion that the act was not 
wrongful is no fact; and that is all the denial 
amounts to. They, doubtless, fell into the error 
in consequence of a misapprehension of the effect 
of the adoption of the civil code. It is too often 
regarded as an original system of practice and 
pleadings, when in fact it is more a change of the 
form of an existing system. The case at bar may 
serve as an illustration. The appellant alleges 
that the respondent assaulted and beat him; the 
respondent claims that what he did was in at- 
tempting to repel an assault made by the appel- 
lant. He is not able, truthfully, to deny that he 
did beat and strike the appellant, but claims to 
be able to prove that the appellant made the first 
assault, and that he only acted in self-defense. 
The law upon that subject is the same as it was 
tive hundred years ago. The right of self-de- 
fense is a natural right, inherent in mankind, 
though the mode of presenting the defense has 
been changed somewhat. Under the practice 
that formerly prevailed, it would have been pre- 
sented by a plea of non assault demesne, in which 
the facts would have been stated with much for- 
mality and great precision. The code, has dis- 
pensed with a good deal of the formality, but re- 
quires the facts which constitute the defense to be 
set forth in the form of an answer under the head 
of new matter. Itis new because it is not embraced 
in the statement of facts made by the appellant in 
his complaint: Pomeroy’s Rem.. § 691. 

The reason why such facts constituting such a 
defense are required to be set forth in some form, 
is the same now as it was when pleadings were 
first devised; it is in order to apprise the opposite 
party of what he must be prepared to confront, 
so that he will not be taken by surprise. In Watson 
y. Christie, Bos. & P. 223, decided nearly a century 
ago, the same principle was recognized. That was 
acase of trespass for assaulting and beating the 
plaintiff. The defendant plead not guilty. At 
the trial it appeared that the defendant was the 
captain of a ship, and the plaintiff was one of his 
crew. After the proof was made of the beating, 
the defendant offered to show that it was given by 
way of punishment for misbehavior on board the 
ship, and it was insisted that the conduct of the 
defendant at the time of the assault being neces- 
sary in evidence, proved that misbehavior, but 
Lord Eldon, C. J.. before whom the cause was 
tried, directed the jury that the only questions for 
their consideration were, whether the defendant 
was guilty of the beating, and what damages the 
plaintiff had sustained in consequence of it, that 
although the beating in question, however severe, 
might possibly be justified on the ground of the 
necessity of maintaining discipline on board the 
ship, yet that such defense could not be resorted 
to unless put upon the record in the shape of a 
special justification; that the defendant had not 
said on the record that this was discipline, or 
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justified it on any ground. I cite this case on ac- 
count of its analogy to the one under considera- 
tion, and because it is referred to in the late revi- 
sion of Estee’s Pleadings, as authority that justifl- 
cation has still to be specially pleaded. 

The decisions of courts uniformly sustain this 
view, and it results therefrom that the instruction 
requested by the appellant’s counsel should have 
been given. The judgment must therefor be re- 
versed and the case be remanded for a new trial. 
The respondent should have leave to file an 
amended answer conforming to the views here in- 
dicated. 


Nore.—The doctrine of the principle case is in har- 
mony with the cases and principles laid down by the 
law writers. 

New matters which cannot be presented by means 
of a denial must be specially pleaded, “so that the 
plaintiff may be informed of its existence and of the 
use to be made of it by the defendant.”” Pomeroy’s 
Rem. (2nd Ed.) § 691; 1 Barb. Ch. Pr. 133; Moak’s 
Van Santwood’s Pl. (8rd Ed.) 505. Thus, in an action 
for assault and battery, where circumstances which 
amount tg a complete justification are relied on as a 
defense, they must be specially set up, that the de- 
fendant may be permitted to introduce evidence to 
establish them. Watson v. Christie, 2 Bos. & P. 223, 
and cases in N. (a); 2 Estee’s Pl. (Pomeroy’s Ed.) 
p. 611, § 3607. This matter is said to be new, as it is 
not included within the facts pleaded by the plaintiff; 
it exists outside of the narrative which he has given, 
and proving it does not disprove a single averment of 
fact in the complaint or petition, but merely presents 
or destroys the legal conclusion as to the plaintiff’s 
rights and the defendant’s duties which would other- 
wise have resulted from all those averments admitted 
or proved to be true. Pomeroy’s Remedies, (2nd Ed.) 
p. 733, § 691. To admit evidence of such new matter it 
must be specially pleaded. Sandford v. Taverse, 7 
Bosw. 498; Wright v. Delafield, 25 N. Y. 266; Waltans 
v. Minturn, 1 Cal. 362; Buckman v. Brett, 13 Abb. Pr. 
119; McKyring v. Bull, 16 N. Y. 297; Field v. Mayor, 2 
Seld. 179. 

A denial will only permit the defendant, without 
having specially pleaded them, to give evidence of 
facts alleged and denied—that is, to disprove their 
existence as facts, and not the liability they create. 
Bliss on Code Pleading, §§ 327-329. ‘And the permis- 
sion goes no further,” Id. § 352. A general traverse 
under the code will not permit the defendant to intro- 
duce other evidence than that which tends directly to 
disprove the facts allegedin the complaint. Benedict 
v. Seymour, 6 How. Pr. 298, per Selden, J. The gen- 
eral doctrine has been aptly stated ‘‘that whenever a 
defendant intends to rest his defense upon any fact 
which is not included in the allegations necessary to 
the support of the plaintiff’s case, he must set it out,” 
per Wagner, J., in Northrup v. Mississippi Valley Ins. 
Co., 47 Mo. 435, see State v. Williams, 48 Mo. 210; Car- 
penter v. Goodwin, 4 Daly. 89. In some statutes it is 
provided, as in Iowa, that “‘under a denial of an alle- 
gation, no evidence shall be introduced which does 
not tend to negation some fact the party making the 
controverted allegation is bound to prove.” Miller’s Re- 
vised Code of Iowa,1880, § 2704, p.682; Code of Iowa,1873, 
§ 2704. See Oliver v.Depew, 14 Iowa 490, And the stat- 
utes of most of the States require that the answer must 
contain, in addition to a denial of each material allega- 
tion controverted by the defendant, a statement of 
any new matter constituting a defense, etc. Moak’s 





Van Santwood’s Pleading, (3rd Ed.) p. 507; Bliss on 
Code PI. § 339. 

Generally, it may be said that all such matters as go 
to disprove any material allegation in the complaint, 
need not be specially pleaded, as such matters go to 
the essence of the cause of action, and may be intro- 
duced under a mere denial. Moak’s Van S.’s PI. 507. 
But if such matters do not tend ‘directly to disprove 
the facts,’ but seek to justify or excuse the defendant, 
they must be specially pleaded, to be of any avail asa 
defense. Accordingly, the general rule is, that, in all 
actions, for a wrong or injury, all matters which ad- 
mit the commission, but justify or excuse the act, such 
%8 in trespass, distress for doing damage, license, right 
of way, inevitable necessity, assault and battery and 
the like, must be specially set up. Moak’s Van S. PI. 
(3rd Ed.) p. 559; Cow. Treat. pp. 690-698. 

And matters in justification, as an attachment or 
execution should be specially pleaded. Grimes v. 
Fall, 15 Cal. 66; Treat v. Liddel, 10 Cal. 303; Killey v. 
Scannell, 12 Cal. 73; People v. Hughes, 29 Cal. 529; 2 
Estee’s Pl. (Pomeroy’s 3rd Ed.) p. 471, § 3181. 

St. Louis, Mo. EUGENE McCQUILLIN. 





COMPROMISES BY EXECUTORS AND 
ADMINISTRATORS. 





ROGERS V. HAND.* 





New Jersey Prerogative Court, October Term, 1884. 


EXECUTORS AND ADMINISTRATORS. [Powers of.] 
To compromise Claims against the Estate.—A testa- 
tor gave to his housekeeper $1,000 absolutely, and the 
interest on $8,000 during her lifetime. She had occu- 
pied the position of housekeeper in his family for 
twenty years or more. She presented to the executors 
a claim for $3,000 and interest (7. e., $500 a year for the 
preceding six years) for her services to the testator.— 
Held, that the executors, in the exercise of good faith 
and discretion, were justified, after she had threatened 
to bring suit on her claim, in compromising it for 
$3,000; that the testamentary gifts to her were not in 
in satisfaction of her claim for services, and that a 
mere notice, given by the residuary legatees to the 
executors not to pay her claim, was not sufficient to 
prevent the éxecutors from compromising it. 


Appeal from the decree of Cape May orphans 
court. 

Mr. D. J. Pancoast for appellants; Mr. W. E. 
Potter and Mr. P. L. Voorhees, for respondents. 

Runyon, Ordinary, delivered the opinion of the 
court: 

The controversy between the parties to this ap- 
peal is as to the allowance to the respondents, 
executors of the late Edmond L. B. Wales, 
deceased, in their account, of the amount of 
$3,000, paid by them in compromise of a claim 
made by Mrs. Eliza Adams against the estate for 
services rendered by her as housekeeper for the 
deceased for six years next preceding his death; 
and also as to the amount of commissions which 
should be allowed to the respondents for settling 
the estate. The testator died August 19th, 1882, 
and the will was proved on the 30th of the same 
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month. The appellants insist that the payment 
to Mrs. Adams ought not to have been allowed, 
and that the allowance of commissions is exces- 
sive, and they appeal accordingly. 

The claim of Mrs. Adams was put in on oath 
before the expiration of the time limited by the 
order to limit creditors. It was for $500 a year 
for six years immediately preceding the testa- 
tor’s death, and interest thereon. Mrs. Adams 
had been the testator’s housekeeper for from 
twenty to twenty-five years before his death. He 
was a widower for about the last forty-five years 
of his life. The appellants insist that the pro- 
vision made for her by his will should be held to 
be a satisfaction of all claim on her part against 
his estate for services. By the will, which was 
made in February, 1881, he gives to her $1,000 
absolutely, and the interest of $8,000 for life. By 
a previous provision therein, he directs that all 
his just debts and funeral expenses be duly paid 
and satisfied by his executors as soon after his 
decease as it can be done conveniently. There is 
no statement, nor any indication whatever of any 
intention that the gift to her shall bea satisfaction 
of any claim on her part against the estate. The 
legacies cannot be regarded asa satisfaction of 
the claim in question. The following considera- 
tions are apposite: The testator provides for the 
payment of his just debts before giving the 
legacies. The amount of the first-mentioned 
legacy ($1,000) is less than the amount of the 
debt; and as to the other, a legacy of interest can- 
not be regarded as a satisfaction of a sum of 
money due absolutely from the testator to the 
iegatee. Part of the debt was contracted after the 
will was made. The will was made a year anda 
half before the testator died. Mrs. Adams occu- 
pied the position of a servant to him. There is, in 
the will, no reference whatever to her service; she 
is not even spoken of as his housekeeper. The 
rule of equity that where a debtor bequeaths to 
his creditor a legacy simpliciter, equal to or ex- 
ceeding the amount of his debt, and of the same 
nature, it is presumed, in the absence of any in- 
timation of a contrary intention, that the legacy 
was meant as a satisfaction of the debt is not a 
satisfactory one. It would be far more in accord- 
ance with the principles of sound construction to 
hold that the legacy was intended as a bounty, 
and not asa satisfaction of indebtedness, unless 
there appears to be an intimation that it was in- 
tended as payment, and not asa gift. But under 
the rule, very slight circumstances are sufficient 
to repel the presumption, and there are many 
strong ones here. There is no substance in the 
claim that the demand of Mrs. Adams was satisfied 
by the gifts to her in the will. 

The appellants further object to the allowance 
of the claim on the ground that they, being inter- 
ested in the estate (they are residuary legatees), 
notified the executors that they were opposed to 
the payment of the claim, and they insist that the 
executors having settled it after such notification | 





without its having been previously established by 
suit, cannot lawfully obtain allowance for it. It 
appears by the record that the appellants did so 
object, and that one of the executors informed 
them that the executors did not intend to pay the 
claim ‘unless all the heirs agreed to it,*’ and also 
that they had notified Mrs. Adams that she must 
bring suit. They did so notify her, but before the 
time expired within which by law she was re- 
quired under the notice to bring suit, and as she 
was about to commence an action, they, by the 
advice of counsel (and on their own judgment 
also), compromised the claim by agreeing to pay 
$3,000, without interest. There is no reason to 
doubt that they acted in good faith, and under the 
conviction that the claim would be established if 
it were permitted to go to suit. Nor is there any- 
thing in the case to show that they erred in judg- 
ment. There is no evidence that the claim was 
not an entirely just one. Opportunity was 
afforded in the proceedings under the exceptions 
to produce evidence that the claim could not 
have been established, or ought not to have been 
paid or compromised (Vreeland v. Vreeland, 1 C. 
E. Gr. 512), but no evidence on that head was 
adduced. ‘The appellants appear to have relied 
wholly on the fact that they objected to the pay- 
ment, and that one of them, in two of his letters 
to one of the executors, spoke (as they allege) of 
evidence which could be produced in opposition 
to the claim. But all that is said on that score, in 
one of the letters, is the expression of a belief 
that the testator had fully compensated Mrs. 
Adams for her services, and a threat of the 
production of evidence if suit were brought, 
which would cause scandal; nothing is said in 
reference to any evidence to support a legitimate 
defence, or impeach the validity of the demand. 
What was said in the other was, that they (the ap- 
pellants) were in possession of evidence which they 
would produce at the proper time, if necessary, 
which they were satisfied would have a ‘‘damag- 
ing effect’’ on the claim. In all this there was 
nothing beyond a threat of scandal, intended to 
operate not asa defence to the claim, but in ter- 
rorem, as a deterrent to prevent suit. While exe- 
cutors should in such cases act circumspectly, and 
not disregard the protest of persons interested in 
the estate against the payment of disputed claims, 
they are not bound under such a protest to refuse 
to pay and submit to suit, if they are satisfied that 
resistance will be unavailing. Where they act in 
good faith, those who would impeach their conduct 
must show fraud or mistake, or that they have 
acted without authority, or contrary tolaw. They 
may compromise a lawsuit, may buy the peace of 
the estate, and extinguish even doubtful claims 
against it, provided they act discreetly and in good 
faith. Meeker v. Vanderveer, 3 Gr. 392. Mr. 
Shoemaker, one of the executors, in his testimony, 
says that they found no evidence of any payments 
to Mrs. Adams, nor anything which referred to 
any payments whatever to her; that the executor 








364 i 


THE CENTRAL LAW JOURNAL. 


| No. 18, 








The same judgment may be entered while the 
question of discharge is pending on a suggestion 
of insolvency and on motion of either party. 

In this case, after the defendant had been de- 
faulted, upon a suggestion of the insolvency of the 
defendant by the plaintiff and upon his motion, 
judgment was entered against the defendant for 
the amount of the debt and costs to be enforced 
only against the property attached, and execution 
was issued reciting the judgment against the de- 
fendant for said sums to be levied only on the 
property attached. We think that the judgment 
was a final disposition of the case. It was a fina] 
judgment, and it authorized an execution only 
against the property attached, and cannot be 
treated as a general judgment against the defen- 
dant. After the default, the plaintiff had his elec- 
tion to take a general judgment against the de- 
fendant, or the special judgment to hold the prop- 
erty, which would be the only judgment he could 
have in case the defendant had pleaded a dis- 
charge in insolvency. One would be, equally with 
the other, a final judgment, and the plaintiff hav- 
ing elected to take the special judgment, and, 
judgment having been entered, there was no op- 
portunity or occasion for the defendant to plead 
his discharge, and no authority in the court at a 
subsequent term to change the judgment intoa 
general judgment, or to issue execution on it as 
such. Stat. 1885, c. 59, having been enacted after 
the judgment was entered, can have no effect 
upon it. 

Exceptions overruled. 


Nore.—A judgment isthe conclusion of law from 


certain premises judicially established. It is the au- 
thoritative ascertainment and expression of the exist- 
ence, nature and extent of a legal duty or obligation, 
or of the non-existence of the same. But, since a 
judgment is merely declaratory, performance of the 
duty or obligation must, when not voluntarily ren- 
dered, if justice is to be effected, be enforced by 
process. The form of the judgment ought to express 
the whole extent of the duty or obligation, and the 
form of the process ought to be sufficient for its com- 
plete enforcement. The common law, from the in- 
flexibility of its forms, does not always admit of this; 
yet, within certain limits, courts of common law have 
from time to time asserted the right to vary such 
forms, when necessary to the attainment of justice. 
Among such instances, is the special judgment against 
the property of bankrupt or insolvent defendants. 
The U.S. baukruptey act (Rey. Sts. § 5044) and the 
Massachusetts insolvency law (Pub. Sts. c. 157, § 46) 
both reserved to an attaching creditor the lien ac- 
quired by his attachment when made more than 
four months prior to the bankruptcy or insol- 
veney proceedings, but provided no remedy for the 
enforcement of the lien. The courts, upon plea of dis- 
eharge in such cases, asserted the right to vary the 
usual form of judgment, by adding the proviso “to be 
enfored only against the property attached, and not 
against the person of the defendant or his other prop- 
erty.” Bump Bkey., 10 Ed. 514, and cased cited. Day- 
enport v. Tilton, 10 Met. 320. This accomplished the 
double purpose of enforcing the lien, and making the 
discharge operative. It ascertained and declared the 
nature, existence and extent of the defendant’s duty 





to the plaintiff, and further asserted that, if the whoie 
duty or obligation could not be enforced by a resort to 
the attached property, the discharge of the defendant 
relieved him of the remainder. The same courts held 
that special judgment could be entered while the 
bankruptcy or insolvency proceedings were still pend- 
ing. Bosworth v. Pomeroy, 112 Mass. 293; Sullings 
Guin, 131 Mass. 479. And it was assumed that the 
same form was appropriate as when the discharge 
had been granted. But one of the premises viz.: the 
existence of a discharge, was absent in the latter, as 
in the principal case, and instead we find another pre- 
mise, viz.: the contingency of a refusal of, or neglect 
to plead, the discharge. Is the conclusion of law the 
same in both cases? If so, the pendency of bankruptcy 
or insolvency proceedings is equivalent to a discharge. 
But this is obviously absurd. If the judgment had, in 
such cases, been entered “‘to be enforced, in the first 
instance, only against the property attached, and not 
to be enforced against his person or other property if, 
within a reasonable time, he secure and plead his dis- 
charge,’ this and a proper continuance of the action, 
would have secured to the defendant all the rights to 
which he was entitled, and would not have deprived 
the plaintiff of the right to enforce any balance of his 
claim. In the principal case the common law court, 
by the form of its judgment, discharged the defendant - 
from aportion of his indebtedness, which the at- 
tached property failed to satisfy and which had not 
been, and might never be, discharged by the decree 
(discharge) of the bankruptcy or insolvency court. 
An examination of the statutes will show that the lien 
was given, not as a substitute for, but in addition to, 
the other rights and remedies of the creditor. If the 
form above suggested be the proper one, and the 
court below, in the principal case, erred in entering 
the judgment in the manner appropriate where the 
discharge has been granted and pleaded, it would seem 
that, under the familiar principles relating to the 
amendment of judgments, the error should have been 
corrected by the higher tribunal on the plaintiff’s ex- 
ceptions. Capen v. Stoughton, 16 Gray, 364. 

eee 
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1. ATTORNEY AND CLIENT. [Fees.] Attorney hav- 
ing no License may Recover.—Although by prac- 
ticing withdut a license attorney violates the law, 
client cannot on that account refuse to pay him his 
fees. Yates v. Robertson, Va. Ct. of App., May 7, 
1885; 9 Va. L. J. 522. 


nw 


. CARRIERS OF Goops. [Replevin.} When con- 
signee may maintain Replevin.—A consignee of a 
car load of freight, who has tendered tothe carrier, 
the charges due on the freight, may, on the refusal 
of the carrier to deliver the goods, maintain reple- 
vin or trover for them, therejbeing no other legal 
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claim upon them, and he is not bound to tender the 
amount of the freight into court. ast Tenn., 
éc., Co.v. Hunt, 8. C. Tenn., Knoxville, Oct. 3, 
1885, op. by Turney, J. 


3. ———. [Demurrage.] When Railway Carriers 
not entitled to Demurrage.—A bill of lading 
which provides the goods shall be received by the 
owner or consignee at the ultimate point of deliv- 
ery and ‘if not taken away within twenty-four 
hours after their arrival, may, at the option of the 
delivering company, be sent to a warehouse, or be 
permitted to lie where landed, all at the expense 
and risk of the shipper, owner or assignee, does 
not entitle the carrier to a lien for demurrage, nor 
where the consignee has complied with the rules 
of the company, and it has failed to place the car 
in a position to be unloaded, can the carrier com- 
pany charge demurrage.—TIbid. 


4. CARRIERS OF PASSENGERS. [Negligenee.] In- 
jury to Passenger while Alighting.—It is the duty 
of carriers of passengers, to provide safe and suit- 
able places for passengers to get on and off it trains, 
at the regular stations, and to stop at such places, 
and give passengers a reasonable time to alight; 
and when the conductor of the train had announced 
the station and ordered a passenger to get off, it 
being so dark that she could not see the station, 
the train stopped, but was started before she 
could do so; she had aright to presume that she 
was at the usual place of getting off, and that there 
was at that place a safe and suitable place for her 
to alight from the train, and to rely on the conduc- 
tors directions for her to get off. East Tenn., &c., 
R. Co. v. Conner, 8, C. Tenn., Knoxville, Oct. 3, 
1885, op. by Cooke, J. 


5. . Injury to Passenger through Train 
failing to stop at Station.—If the carrier of pas- 
+  gsengers accepts fare and agrees to stop at a station 
not designated as a stopping place on the schedule 
of that train, it is bound by its contract and must 
stop at the regular depot or place fixed for that 
purpose; but the fact that the agent has agreed 
to stop the car at the depot would furnish no basis 
on which a passenger could assume necessarily or 
as a matter of fact that the train had stopped, when 
in fact it was in motion and had been seen to be in 
motion only a few seconds before as it passed the 
depot, only about five steps from where the plain- 
tiff claims was the stopping place. Nor is the com- 
pany liable because the passenger bona fide be- 
lieved it had stopped and stepped off. Before the 
company could be made liable under these facts, 
the conductor or agent of the company must have, 
by specific acts or conduct, directed to the fact 
that the train has stopped, misled the plaintiff, 
whereby he was injured. East Tenn., &c., R. Co. 
v. Massengill, 8. C. Term, Knoxville, Oct. 3, 1885, 
op. by Freeman, J. 








6. CiviL ProcepuRE. [Administration.] When 
Claims allowed by County Court have force of 
Judgment.—An insolvent bill filed by an adminis- 
trator against the heirs and creditors of is intes- 
tate to have the administration of the estate trans- 
ferred from the county to the chancery court, and 
and then to have the necessary accounts taken to 
ascertain the indebtedness against an estate the 
personal assets and to sell the realty to pay said 
debts, and said insolvent estate fully wound up 
and settled: in subsequent proceedings, proceed- 
ings by the heirs to set aside the sale of the realty 
for irregularities in said insolvent proceedings; all 





claims regularly presented and passed upon by the 
court in said insolvent proceedings have the force 
of a judgment as between the creditor and the ad- 
ministrator, and are prima facie valid and sub- 
sisting liabilities of said estate, and will be so re 

cognized in the subsequent proceedings. Davis v. 
Reaves, S.C. Tenn., Knoxville, Oct. 10, 1885, op. 
by Cooke, J. 





-———. [Lost Deed.) Quantum of Proof 
to set up.—Under a bill filed to set up a lost deed, 
if the evidence clearly establishes the proximate 
date of the deed, the names of the grantor and 
grantee, the signing of the deed by the grantor 
and its delivery to the grantee, and that the con- 
veyance was of forty acres of a designated end of a 
seventy-five acre grant, the complainant would be 
entitled to have the deed set up and title divested 
and vested accordingly, even if the precise metes 
and bounds set out in the original deed could not 
be ascertained. Anderson v. Akard, S.C. Tenn., 
Knoxville, Oct. 3, 1885, op. by Cooper, J. 


. Proof of Boundaries Embraced 
in Such a Deed.—And if the proof shows in addi- 
tion that the boundaries of the land were pointed 
out by the grantor by the calls of the grant, begin- 
ning at a particular tree on one side of the tract 
and running around toa particular tree on the 
other side, closing the boundaries by a straight 
line from one of these trees to the other, and that 
these boundaries were included in the deed, the 
boundaries of the grant by actual survey 
between the designated trees and a straight line 
from one to the other, may properly be embodied 
in the deed, although the witnesses present at the 
making of the deed cannot recollect the poles and 
bearings actually called for in the lost deed.—Jbid. 


D 











9. ——— . Legal or equitable owner may set 
up his title—Any person having a legal or equit- 
able interest in land, however small, whose posses- 
sion is endangered by suit, and even without suit, 
may come into equity to set up a deed lost before 
registration, by bringing before the court all persons 
having an interest in the land, and the title of the 

+ complainant in such a bill may be confirmed by 
deed of contirmation, made after the filing of the 
bill or by acquiescence in his claims.—Jbid. 


10. . [Laches — Limitation.] Neither 
Lapse of time nor Statutes of Limitations Apply. 
—Neither the statutes of limitations nor lapse of 
time have any application co a bill filed to set upa 
lost deed by a person in possession of the land 
conveyed therein.—Jbid. 








11. Copyricur [“Charts.”] Sheets of Paper Con- 
taining Tabulated Information.—The word 
“chart,” as used in the copyright law, does not in- 
clude sheets of paper exhibiting tabulated or me- 
thodically arranged information. It refers to marine 
maps and is classed with “maps” and other words 
of artistic import. [In the course of his opinion 
Mr. District Judge Wheeler says: ‘“‘When books 
and charts were first protected by the copyright 
laws this works would not have been protected as 
asa chart; nor for many years afterwards. No 
change has been made in the use of that term in 
the statute to indicate that congress intended that 
it should take to itself there any new definition. 
On the contrary, it has been separated from the 
word ‘book,’ and kept with the word ‘map,’ and 
other words of artistic import, thus showing an in 
tention to continue its use in the same sense of a 
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chart of the class with maps, and other works of 
art. Mallan vy. May, 13 Mees. & W. 511; Neal v. 
Clark, 95 U. 8. 704. When it is doubtful in what 
sense a word is used, it is properto look at the 
purpose for which it is used. While this statute 
is remedial in so far as it furnishes a remedy to the 
party aggrieved, it is penal as to so much of the re- 
covery as goes tothe United States. The United 
States is not aggrieved in acivil sense; but the 
law is violated when the copyright is infringed, and 
punishment is inflicted to the extent of one-half 
the sum imposed. Johnson vy. Donaldson, 18. 
Blatchf. 297; s. c. 3 Fed. Rep. 22; Schreiber v 
Sharpless, 17 Fed. Rep. 589; Schreiber v. Sharp- 
less, 110 U. S. 76; s. c. 3 Sup. Ct. Rep. 423. Asa 
penal statute, it must be construed strictly, and 
not be held to include what it does not clearly cover 
to make any one guilty by construction. Taney, 
C. J.,U. S. v. Morris, 14 Pet. 475. Although it 
was ruled at the trial, for the purpose of taking the 
evidence as to the whole case, that this might be 
found to bea chart, on full consideration now it 
appears that the word ‘chart,’ as used in the stat- 
ute, will not include it.”’] Taylorv. Gilman, U. 
8. Cir. Ct. 8S. D. New York, Aug. 13, 1885; 24 
Fed. Rep. 632. 


12. -[Penalty—Agency.|—The penalty or for- 
feiture given to a party aggrieved by the infringe- 
ment of his copyright cannot be recoverd from a 
principle whose agents have, without his know- 
ledge, been guilty of such infringment. [In his 
opinion Mr. District Judge Wheeler says: ‘There 
are Many cases where property is forfeited on ac- 
count of some situation in which it is placed with- 
out the knowledge or consent of the owner, but in 
such cases the property only is proceeded against, 
and there is no conviction of the owner to affect his 
person or other property. U.S. v. Brig Malek Adel, 
2 How. 210; Dobbins’ Distillery v. U. 8.96 U.S. 395. 
And there are cases where it is held that the act of 
the agentin the course of his empoyment is evi- 
dence against the principal in a criminal proceed- 
ing, but evidence which may be rebutted by show- 
ing want of knowledge, consent,or encouragement. 
Com. v. Nichols, 10 Mete. 259; Attorney General 
y. Sidden, 1 Cromp. & J. 219; Rex v. Gutch, 1 
Moody & M. 433: Rex v. Almon, 5 Burr. 2686. 
Here this want appeared. Cases of sales of intox- 
icating liquor are instanced, but in such cases the 
statute frequently prohibits and punishes sales by 
agents and servants expressly. Where a penalty 
or forfeiture is given to a party aggrieved, so that 
the recovery is a remedy for the injury, the right to 
recover may be founded upon the doings of agents, 
the same as other rights of action. Stockwell v. 
U. 8S. 13 Wall. 581; Attorney General v. Sidden, 1 
Cromp. & J. 219. That the recovery is for more 
than single damages, or of a fixed sum, is not mate- 
rial, ifit is for compensation. Burnett v. Ward, 
42 Vt. 80; Newmany. Waite, 43 Vt.587. But when 
the penalty, or a part of it, is inflicted for punish- 
ment only, the guilt of the party to be punished 
should be established. Schreiber v. Sharpless, 6 
Fed. Rep. 175 As the case is now considered, a 
verdict for the plaintiff would fail upon each of 
these grounds.”] bid. 





13. .[Accounting.| The principles and evidence 
on which an account in equity will be stated in an 
action for an infringment of copyright considered 
at length. Myers v.-Callaghan, U. 8. Cir. Ct. N. 
D. Tll., July 6, 1885; 24 Fed. Rep. 636. 





14. DEED. [Interpretation.| Covenant against Nui- 





sances, when held not to include Livery Stabie.— 
A livery stable would nor be offensive to a neigh- 
borhood within the meaning of a covenant not to 
erect any building for or to carry on upon certain 
premises certain enumerated trades, cow stable or 
hogpens, “or any other dangerous, noxious un- 
wholesome or offensive establishment, trade or 
calling, or business whatsoever.” The word ‘tcow” 
before “stables” limited the establishments pro- 
hibited of the same class, and the words ‘‘other,”’ 
&c., do not include stables where domestic animals 
are to be kept. ,[In giving his opinion Clement, J., 
commented on some authorities as follows: “In 
Baker v. Ludlow (2 Johnson’s Cases, 289) the 
words used in a policy of marine insurance were 
as follows; ‘It is agreed that salt, grain of all 
kinds, Indian meal, fruits, cheese, dried fish, 
vegetables, and roots and all other articles perish- 
able in their own nature, are warranted by the 
assured free from average unless general.’ A 
question arose as to pickled fish which formed 
part of the cargo. The Court say: ‘By the terms 
of the memorandum fish in general were not 
intended to be included, and the expression 
driedfish implies that other fish were not in- 
tended.’ It was also held that the subsequent 
words ‘all other articles perishable in their own 
nature’ were not applicable to the articles previ- 
ously enumerated nor could they repel the impli- 
cation arising from the enumeration of them. In 
the case of Hare vy. Horton (5 Barnewall & Adol- 
phus, 715), A granted by mortgage to B an iron 
foundry and two dwelling houses and the appurte- 
nances ‘together with all grates, boilers, bells and 
other fixtures in and about the saidtwo dwelling 
houses.’ The Court decided that the conveyance 
of the foundry, if nothing else had been expressed, 
would have passed the title to the fixtures, but the 
meation of the articles in the two dwelling houses 
showed that it was the intention of the parties that 
the fixtures inthe foundry were not conveyed. 
Lord Mansfield, in construing the act of 48 Eliza- 
beth, c. 3, section 1, which required the overseers 
ofthe poorto tax every occupier of lands, coal 
mines and saleable underwoods, in a case where it 
Was sought to tax the occupier of lead mines, ob- 
served (The Smelting Company v. Richardson, 3 
Burrows, 134), that the words of the act ‘are coal 
mines, not mentioning any other kind of mines, and 
that is equal to an express exception or exclusion 
of all other mines.’ See also The King against The 
Inhabitants of Sedgley (2 Barnewall & Adolphus, 
65). In Parsons on Contracts (Volume 2, 516) the 
rule as to construction of contracts is stated as fol- 
lows: ‘If however there be many things of the 
same class or kind, the expression of one or more 
of them implies exclusion of all not expressed; and 
this, even if the law would have implied all if none 
had been enumerated.”] Flanagan v. Hollings- 
worth, Brooklyn (N. Y.) City Court: Daily Regis- 
ter (N. Y.) Vol. 28, No. 89. 


15. Deep. [Latent Ambiguity.) When Reference 
may be made to other Deeds and to Extrinsic Evi- 
dence.—When the description of land conveyed in 
a tax deed is uncertain, and reference is made 
therein to the record of other deeds in the chain of 
title, such records and other extrinsic evidence, are 
admissible in evidence to. give certainty to the de- 
scription. [In the opinion of the court by Casso- 
day, J., the point is thus learnedly discussed: 
“The ambiguity in the description here consists in 
reference to records, documents, and descriptions 
outside the deeds, and which were necessarily to 
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be regarded as a part of the description. This 
was latent ambiguity. In support of the plaintiff’s 
contention that such extrinsic evidence should 
have been excluded, counsel cite and rely upon 
Curtis v. Sup’rs, 22 Wis. 167; Orton v. Noonan, 23 
Wis. 102; Delorme v. Ferk, 24 Wis. 201; Johnson 
v. Ashland Lumber Co. 52 Wis. 458; s.c.9 N. W, 
Rep. 464. In Curtis v. Sup’rs, supra, the lots, 
blocks, and addition appeared to be perfectly de- 
scribed on the face of the tax deed, but the re- 
corded plat revealed the fact that there were no 
such lots and blocks in the addition named. It 
also appeared from the plat that there were {such 
lots and blocks in a different addition, and it was 
held that parol evidence was not admissible to 
show that such different addition was the one in- 
tended, instead of the one named in the deed; in 
in other words, that parol evidence was inadmis- 
sible to strike from the deed one addition and in- 
sert a different addition. Orton v. Noonan, supra, 
was in principle the same. It may be question- 
able whether the case before us comes within the 
principle of those-decisions. In Delorme vy. Ferk, 
supra, it was held that the description was good 
under chapter 53, Laws 1866, notwithstanding it 
might have been invalid in the absence of that 
statute. That act provided that ‘in all advertise- 
ments, certificates, papers, or proceedings relating 
to * * * the assessment and collection of taxes, 
and proceedings founded thereon, as well hereto- 
fore as hereafter, any description of lands which 
shall indicate the land intended with ordinary and 
reasonable certainty, aud which would be suftici- 
ent between grantor and grantee in an ordinary 
conveyance, shall be sufficient.’ § 1047, Rev. St.; 
chapter 268, Laws 1881. Here one of the tax deeds 
was prior to the passage of the act, and the other 
after. The objections taken went merely to the 
mode of proving the land to be within the descrip- 
tion, and not to the groundwork and essence of 
the transaction which resulted in the execution 
and delivery of the deeds. Assuming that, as the 
law stood prior to that enactment, parol evidence 
was inadmissible to aid the description, yet the act 
was obviously intended to be retroactive, and, if 
valid, clearly authorized the admission of such 
evidence. It merely provided, in effect, that in 
tax deeds theretofore issued, as well as those 
thereafter issued, if the description given indicated 
‘the land intended with ordinary and reasonable 
certainty’ it should be sufficient, if it would have 
been sufficient in an ‘ordinary conveyance’ between 
grantor and grantee. In other words, that extrin- 
sic evidence should be admissible in the case of 
such tax deeds, the same as it would be in the 
ease of an ordinary conveyance between grantor 
and grantee. That the legislature had power to 
so enact seems to be well established. Smith v. 
Cleveland, 17 Wis. 556; Selsby v. Redlon, 19 Wis. 
17; Ehle v. Brown, 31 Wis. 405. Such being the 
law, the question of uncertainty in the description 
in these tax deeds must be determined by the same 
rules as are applicable to ordinary conveyances 
between grantor and grantee. In Johnson v. Ash- 
land Lumber Co. 52 Wis. 458, s. c.9 N. W. Rep. 
464, the description in the tax deed was, ‘lot 3, and 
the iorth-east quarter of the north-west quarter, 
less seven acres, of § 5.’ The difficulty with that 
description consisted in the impossibility of deter- 
mining what portion of the 40 constituted the 7 
acres, and as that could not be located with cer- 
tainty, it was equally impossible to locate the re- 
maining 83 acres. Had that exception been ‘less 
seven acres,’ as described in some other record 





document, plat, or description, capable of being 
proved by extrinsic evidence, then what would 
otherwise be uncertain would, by virtue of such 
extrinsic evidence, be made definite and certain. 
For these reasons the case is distinguishable. In 
Campbell v. Packard, 61 Wis. 88; s. c. 20 N. W. Rep. 
672, no complete description was given in the deed, 
nor by reference to anything outside the deed, and 
hence the case is distinguishable. In the same 
volume (Messer vy. Oestreich, 52 Wis. 689, s. c. 10 
N. W. Rep. 6) it is said that ‘deeds are to be con- 
strued with reference to the actual rightful state 
of the property at the time of their execution. * 
* * For this purpose extrinsic evidence is often 
admitted, in order to place the court in the posi- 
tion of the parties at the time of making the deed, 
and thus enable the court to intelligently interpret 
the language used. Thelaw will not declarea 
deed void for uncertainty, when the light which 
contemporaneous facts and circumstances furnish 
renders the description definite and certain.’ 
These positions are abundantly sustained by the 
authorities there cited. The opinion in that case 
cites a class of cases in which it was held, in effect, 
that where the language in the description of the 
land conveyed, or excepted from the conveyance, 
is otherwise doubtful, a practical location by the 
agreement, acts, conduct, or declarations of ,the 
parties concerned, followed by adverse and exclu- 
sive possession, was sufficient to remove the doubt, 
and give certainty to the description. 52 Wis. 691, 
supra; 8s. Cc. 10 N. W. Rep. 6. See, afso, Whitney 
v. Robinson, 538 Wis. 314. 315; s.c.10 N. W. Rep. 
512; Parkinson v. McQuaid, 54 Wis. 484; s.c. 1 
N. W. Rep. 682; MeMillan v. Wehle, 55 Wis. 694, 
695; s. Cc. 18 N. W. Rep. 694. In MeMillan v 
Wehle, supra, the language above quoted was in 
substance applied to a tax deed executed and re- 
corded August 6, 1856, and hence involved the 
same question as here presented.”’] Meade v. Gil- 
foyle, S. C. (Wis. Sept. 22, 1885; 25 N. W. Repr. 
413. . 


16. EVIDENCE. [Assault and Battery—Character 
for Violence.] Character of Plaintiff for Violence 
When admissible.—In an action for an assault and 
battery, evidence that the plaintiff was domineer- 
ing, turbulent and quarrelsome, and that this was 
known to the defendant, is erroneously excluded. 
{In giving the opinion of the court, Royce, C. J., 
said: **The second exception was to the refusal of 
the court to allow the defendant to show, that the 
female plaintiff was a domineering, turbulent, and 
quarrelsome woman, and that when she had form- 
eda purpose or determination, it was useless to 
oppose her or attempt to reason with her; and 
that this was known to the defendant prior to the 
affray. The testimony of the defendant previously 
given tended to show, that she commenced the 
affray, und that he used no violence towards her 
except what was necessary for his defense. There 
can be no doubt that evidence of that character is 
admissible. Harrison v. Harrison, 43 Vt. 417; 
State v. Meader, 47 Vt. 78; State v. Lull, 48 Vt. 581. 
The force that a party may use when assailed, in 
repelling the assault and protecting his person, is 
largely influenced by his knowledge of the charac- 
ter of the assailant.””"] Anight v. Smythe, 57 Vt. 
529 (adv. sheets.) 


17. ——————- [ Opinions. |— Non-expert Testimony 
as to apparent Painjand Suffering, Admissible.— 
In an action for assault, it is proper to inquire of 
an unprofessional witness how the assaulted party 
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appeared after the affray; and the answer, “She 
seemed to be in great pain in her head and back,’ 
was also admissible. [‘*The question,” said Royce, 
C. J., in giving the opinion of the court, “were not 
such that reyuired the aid of professional skill to 
qualify the witness to answer. Evidence of the 
appearance of a party claiming to have been in- 
jured is admissible as explanatory of the nature 
and extent-of the injury; and all thatis required 
to qualify a witness to testify concerning the same 
is, that he should have so observed the party as to 
be able to determine what his appearance was. 
The weight to be given to the testimony of such a 
witness must depend largely upon his intelligence 
and the extent and character of the observations 
made by him. But such evidence, we understand, 
has always been held to be admissible. In Earl & 
Wife v. Tupper, 45 Vt. 275, which was an action of 
trespass for an assault and battery upon the wife, 
the plaintiff was allowed to show by an unprofes- 
sional witness, that she saw Mrs. Earl a few days 
after the affray and examined her person; and she 
described the injuries that she observed, and testi- 
fied that Mrs. Earl complained of her right side 
troubling her. In City of Shawneetown v. Mason 
82 Ill. 337, where the physical! condition of a party 
was in dispute, the opinion of an ordinary witness 
as to his appearance was admitted; in Wilkinson 
¥. Moseley, 30 Ala. 562, the opinion of such a wit- 
ness, that he appeared sick, was admitted; and in 
Railroad Co. v. McLeudon, 63 Ala. 266, testimony 
that the eparty was suffering and looked bad, was 
admitted. There was no error in permitting the 
question to be put and answered.’’] (night v. 
Smythe, 57 Vt. 529 (advance sheets.) 


18. INSURANCE. [ Waiver.] Waiver of Proof of Loss. 
—A waiver is an intentional relinquishment of a 
known right. Thus, when the company’s special 
agent sent to adjust the loss, declared: *““That the 
claim was worthless, and that the loss would not 
be paid, because he burned the property,” but the 
referee found, that the agent did not intend to 
waive the proofs of loss, that the plaintiffs did not 
understand that they were waived, and were not 
misled as to furnishing such proofs, it was held 
that there was no waiver. But, where the proper- 
ty destroyed was owned by a martied woman, and 
her husband signed and swore to the proof of loss 
as her agent, and on objection by the company to 
‘uch proof, he offered, if the company would re- 
turn the proof received, to have it corrected and 
executed by his wife, and thereupon the defendant 
refused to return it for amendment, or to specify 
other defects, it was held that such conduct ought 
to be accounted a waiver, or an estoppel. [In the 
opinion of the court Royce, C. J., said: “It. is es- 
tablished beyond question that such requirements 
are for the benefit of the company and may be 
waived by it; and also that, being conditions of 
forfeiture, they are not favored by the law, and a 
waiver of them is often found on slight evidence. 
Thus, it has been held that an unqualified refusal 
by the company to pay the loss upon other speci- 
fied grounds, made before the expiration of the 
time within which it was the duty of the assured, 
by the terms of the policy, to file his proofs of loss, 
is an act from which the triers may find a waiver 
of such proofs. See authorities cited in Lyon v. 
Travelers’ Ins. Co., 31 Alb. L. J. 59; 20 N. W. Rep. 
829; and in Mosle) v. Vt. M. F. I. Co., 55 Vt. 142. 
But it is equally well settled that a waiver is as 
remarked by Taft, J., in Donahue v. Windsor 
County Ins. Co., 56 Vt., on page 382, “an inten- 
tional relinquishment of a known right;” and that 





whether or not there has been a waiver is always 
a question of facts for the jury. Donahue v. Ins. 
Co., supra; Home Ins. Co. y. Baltimore Ware- 
house Co., 16 Am. Law Reg. 162; Enterprise Ins. 
Co. v. Parisot, 35 Ohio St. 35, and authorities 
supra.”’| Findeisenv. Metropole Fire Ins. Co., 
57 Vt. 520 (Advance Sheets). 


19 JupicraL SaLtes—Rights of Purchasers Pendente 
Lite.—Pendente lite purchasers are bound by the 
decrees entered affecting the property so pur- 
chased by them, although they may not be parties 
to the suit. If such purchaser has notice in fact 
of the litigation involving the title to the property 
so purchased, his purchase will be deemed fraud- 
ulent. [Citing on this point Harmon y. Byram, 
11 W. Va. 511; White v. Perry, 14 Id. 66-76; Zane 
v. Fink, 18 Id. 693-734; Arnold v. Casner, 22 Id. 
444; 1 Story’s Eq. Jur. § 406.] The statute of lim- 
itations does not run in favor of a pendente lite 
purehaser. Such purchaser i: possession of land 
so purchased will not be regarded as holding it 
adverse to the parties to the suit during the litiga- 
gation. Land is sold at ajudicial sale, the sale con- 
firmed and a conveyance made to the purchaser 
and he takes possession; the litigation continues, 
and after the purchaser has been in the actual pos- 
session of the land under such conveyance for 
more than ten years, the decrees ordering and con- 
firming the sale are reversed and declared void, and 
the sale set aside for the want of jurisdiction in the 
court to order the sale; during all this time the 
taxes on the land are paid by the purchaser, and 
the same is not charged for taxes to the owner, 
and he pays no taxes onit, Held: I. The possession 
of such purchaser under such void sale is not ad- 
verse to the owner. II. The payment of the taxes 
by such purchaser inures to the benefit of the 
owner, and the State can have no claim against the 
owner for taxes on the land, and his title cannot 
become forfeited for not also paying taxes on the 
land. The vendee of such purchaser can occupy 
no higher position or acquire any better right to 
the land as against the owner during the litiga- 
tion than that held and acquired by his vendor. 
Lynch v. Andrews, 8. C. App., W. Va., Wheeling, 
April 22, 1885; 25 W. Va. Rep. 751 (Advance 
Sheets). 








20. . When Purchaser at Void Admin- 
istrator’s Sale Subrogated to Rights of Credit- 
ors.—The purchasers at said void sale are entitled 
to credit for betterments,taxes and to be subrogated 
to the rights of creditors, whose debts were bona 
fide subsisting debts, against said estate, nd were 
a charge on said land, while the heir is entitled to 
the reasonable rents for the same period. The 
purchase money having been paid into court and 
ordered to be prorated by the court on the claims 
adjudicated as valid against the estate, was a satis- 
faction pro tanto, even though the creditor failed 
to receive it. Davis v. Reaves, 8. C. Tenn., Knox- 
ville, Oct. 10, 1885. Op. by Cooke, J. 


21. LANDLORD AND TENANT. [Custom.] Custom 


for Farmers to Allow Tenants Hay Found on the 
Premises, a Bad Custom.—The tenant on leaving 
the premises refused to pay for the fodder and 
* hay that he had found onthe premises when he 
took possession, and which he used for his own 
cattle. Suit having been brought against him by 
his landlord, he set up a custom among farmers to 
allow this to their tenants. Held, that the evi- 
dence produced did not prove such a custom, and, 
even if proved, it was an unreasonable and bad 
custom, that the tenant could use the property of 
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the landlord without making compensation. 
Anewalt v. Hummel, 8. C. Pa, April 18, 1885; 16 
Pittsb. Leg. Jour. (N. 8S.) 92. 


22. NEGLIGENCE. [Master and Servant—Fellow- 


Servants.} Servants in Different Grades—En- 
gineer on Passenger Train and Brakeman on 
Freight-Train.—Several employes of a railroad 
company, although of different grades, when em- 
ployed in a common service, are fellow-servants 
within the rule that servants undertakes to run 
the risk of injuries from negligence of his fellow- 
servants. An engineer on a moving passenger 
train anda brakeman on a freight train of the 
same company at a depot, who is ordered by the 
conductor of his train to go along the line of the 
road to display danger signals to the passenger 
train, are fellow servants for the purpose of bring- 
ing the train safely into the depot. Railroad Co. 
v. Rush, 8. C. Tenn., Knoxville, Oct. 3, 1885. Op. 
by Cooper, J. 


23. ParTITION. [Dower]. Widows’ Allotment in 
Voluntary Partition when Presumed to be Dower. 
—Under a voluntary partition between a widow 
and her two children, of land descended from her, 
the husband and father in which the widow re- 
ceives one-third, including the dwelling house and 
improvements. ‘The presumption of the law 
would be that the widow’s allotment was in dower, 
and the execution by the parties at the time of a 
penal bond to abide the division would only 
strengthen the presumption. Cloyd v. Cloyd, 8S. 
Cc. Tenn., Knoxville, Oct. 3, 1885. Op. by 
Cooper, J. 


24. PATENTS FOR INVENTIONS. [Infringement— 
Accounting.) Principles and Evidence Applicable 
in a suit in equity for an accounting against an in- 
fringer considered at length. Graham v. Geneva 
Lake Crawford Man. Co., U. 8. Cir. Ct., E. D. 
Wis., May 10, 1881; 24 Fed. Repr. 642. 


25. Rivers. [Navigable.] Title to Soil of Bed of.— 
The soil below low water mark of the rivers of this 
State navigable in a legal sense, as well as the use 
of the stream for purposes of navigation, belongs 
to the public, and the title is vested in the State 
for the use of the public. Goodwin v. Thompson, 
8. C. Tenn., Knoxville, Oct. 3, 1885. Op. by Coop- 
er, J. 


26. . Grant of Land Including the Bed of the 
River Void.—The title to the soil under the waters 
of such navigable streams cannot be acquired by 
individuals under our general land laws, and a 
grant thus obtained, which undertakes to include 
the bed of such a navigable stream and to give the 
grantee the exclusive privilege of taking from the 
bed of the stream so included, sand, gravel and 
other deposits found therein is to this extent void. 
Toid. 


27. ———. Legislature, Power of, over Navigable 
Rivers.—Question, whether the legislature, under 
our constitution or upon general principles, can 
by express grant, confer upon an individual the 
exclusive title to the soil under a navigable stream, 
especially after the Congress of the general gov- 
ernment has undertaken to improve the navigabil- 
ity of the stream. Ibid. 





28. SALES OF PERSONALTY. [Conditional Replevin.]} 
Sale of Chattel on Condition that it prove satis- 
JSactory and subsequent Insolvency and Assignment 
of Vendee.—A. sold to B. in 1879 an engine and 
boiler, B. to pay forit in one year if it proved 





satisfactory. B. subsequently made an assign- 
ment for the benefit of creditors, and his assignees 
sold the engine and boiler to C., from whom the 
the defendants purchased them. In Iss82 A. 
brought an action of replevin against defendants 
for the engine and boiler. Held, that he could not 
recover. This was a conditional contract, but as 
over one year had elapsed it would be presumed 
that the engine and boiler were satisfactory to B., 
and that the title to them passed to him or his 
assignee. [In the opinion of the court by Clark, J., 
it is said: ‘The case of Dewey v. Erie Borough, 2 
Harris, 211, is ,very similar in all respects. The 
defendant in that case gave a note for the price of 
a town clock, payable in one year, ‘conditioned, 
however, that the said clock perform to the satis- 
faction,’ ete. The suit was upon the note, and it 
was shown that the clock was not satisfactory. 
Chief: Justice Gibson, delivering the opinion of 
the court, says: ‘The defendant promised to pay 
the price at the expiration of a year, on condition 
that the clock should perform to the satisfaction 
of the burgess and town council, or their suc- 
cessors. The corporation, consequently, had a 
year to signify its determination. * * * The 
burgess and town council were ultimately dissatis- 
fied with it, and, after two years, took it down, 
but did not offer to returnit, or attempt to give 
notice of their dissatisfaction. * * It is clear 
and indisputable law, that the burgess and council 
were bound to give notice of their dissatisfaction, 
with an offer to return the clock, or attempt to do 
it. * * But there was not a spark of evidence to 
prove that any effort had been made whatever, and 
the contract had become absolute.’”} Hickman 
v. Shimp, S. C. Pa., March 30, 1885; 16 Pitts. Leg. 
Jour. (N. 8.) 82. 


29. TAXATION. [Stock in Trade.] Sewing Machine 
kept for hire.—A party letting sewing machine for 
hire, under an agreement that after a certain time, 
the rent being paid up, the machine shall become 
the property of the lessee in consideration of one 
cent, is liable to taxation on all machines so let 
until the title has completely passed. [The follow- 
ing is the opinion in full as delivered by Allen, J.: 
“The only question is whether the sewing machines 
in question were “stock in trade’ within the 
meaning of Pub. St. c. 11, § 20, cl. 1. It cannot be 
questioned that the machines kept by the petition- 
er in its store in Lynn for the purpose of sale or 
letting belonged to its stock in trade. Wesee no 
ground for the contention that a machine ceased 
to be stock in trade when a contract was made for 
its sale, or when it was let for hire, and the posses- 
sion delivered to the lessee. By the contract un- 
der which possesion was delivered, the general and 
taxable property in the machine remained in the 
petitioners, and was held for the purposes of the 
business carried on at its store as fully as if the 
machines remained in the store. See Boston Loan 
Co. v. Boston, 137 Mass. 332. The fact the peti- 
tioner had an office in Boston, under directions 
from which its agents in charge of the Lynn store 
acted, does not affect the questions.” Singer 
Manf’g Co. v. County Com. of Essex, 8. J. C. 
Mass., May, 1885; 1 N. E. Repr. 419. 


30. TRovVER. [Landlord and Tenant—Trade Fixz- 
tures.}] When Tenant may Maintain Trover 
against Landlord for Trade Fixtures.—Where a 
landlord takes possession before the end of the 
term without the tenants’ consent, and prevents 
the tenants from removing their personal proper- 
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ty, the tenant can bring an action of trover and 
conversion against the landlord for the personal 
property, even if it is attached to the realty. [In 
the opinion of the court by Trunkey, J., it is said: 
‘A fixture erected by a tenant on demised prem- 
ises for the purpose of trade is personal property, 
and may be removed by him within the term; and 
it does not alter the case that by agreement be- 
tween the landlord and tenant the fixture in a cer- 
tain event was to become the property of the land- 
lord, unless the event had actually occurred: Leh- 
man v. Miles, 4 Watts, 330. By law and also by 
agreement of the parties, the property claimed by 
the plaintiffs was personalty until the end of the 
term, or until the end of thirty days from the no- 
tice of the default. The judge of the Common 
Pleas, citing Darrah, Moore & Co. y. Baird, 101 
Pa, St. 275, as authority, ruled that trover would 
not lie because the landlord was in exclusive pos- 
session of the land before the tenant undertook to 
remove the fixtures. But the facets in that case 
materially differ from the facts in this. A glance 
at the opinion of the present Chief Justice reveals 
that the ruling was based on the fact that the land- 
lord had actual and legal possession by consent of 
all interested parties, before those who had been 
tenants demanded the fixtures; it was the case of 
demand and refusal after the end of the term. The 
point and scope of the case are stated in the sylla- 
bus thus: ‘A refusal by the owner of the freehold, 
after he has taken possession upon the expiration 
and surrender of the term, to permit the former 
tenants to remove fixtures which they had at- 
tached to the premises during the term, will not 
enable the latter to maintain trover for them 
against him.’ In this case the landlord took pos- 
session before the end of the term, without the 
tenants’ consent, and with strong hand prevented 
the tenants from removing their personal proper- 
ty. Possession was not voluntarily surrendered 
by the tenants—it was wrongfully taken by the 
landlord. Before the end of the term, whether the 
property in controvery was attached to the realty 
or not, it was personalty and belonged to the ten- 
ants. They had agreed not to remove it until pay- 
ment of all royalties. Upon such payment within 
the term, the right of removal was complete. The 
instant the defendant took and appropriated ibe 
plaintiffs’ property they became entitled to redress 
by proper action at law. His wrongful possession 
is pot a bar to the action of trover. If he entered 
in violation of his contract and unjustly converted 
the chattels, he is liable as a stranger would be for 
entering and taking the plaintiffs’ goods. The title 
to real property cannot be directly tried in trover, 
but may be incidentally brought in question: 
Green v. Ashland Iron Co., 62 Pa. St.97. This 
issue involves only the ownership of personal 
property and the right to remove it. No title to 
land is in question, and the right of possession is 
determined by the contract. Whether the defend- 
ant had the right of possession under the contract 
is incident to the issue, as would be the claim of 
a third party who had intruded into possession 
and appropriated the plaintiffs’ personal proper- 
ty.”] Wotts v. Lehman, S. C. Pa., Oct. 6, 1884; 16 
Pittsb. Leg. Jour. (N. 8.) 78. 


31. WILL. [After-Acquired Property.] Devise of, 
After- Acquired Property, Valid in Illinois.—The 
devise of after-acquired property is valid in Tlli- 
nois. [In giving the opinion of the court to this 
effect, Craig, J., said: ‘‘In England, and in some of 
the States, property will not pass under a will 
which was acquired after the execution of the will, 





unless the will has been republished. But such is 
not the law in this State. Here the power to de- 
vise after-acquired property exists, and it is only 
a question of intention, to be determined from the 
language used in the will. As said in Peters v. 
Spillmann, 18 Ill. 873: ‘It is a mere question of in- 
tention in the testator to pass such lands, and not 
2a question of power, when the intention is 
clear.’”] Williams v. Johnson, 8. C. Il., Nov. 17, 
1884; 1 N. E. Repr. 274. 


32. WORDS AND PuRases. [Execution Sale—Publi- 
cation of Notice.} When ‘for’? means “during.”’— 
The provisions of the code which require public 
notice of the time and place of the sale of real es- 
tate upon execution to be given “‘for at least thirty 
days before the day of sale, by advertisement in 
some newspaper, etc., are not satisfied by one pub- 
lication of the notice at least thirty days before the 
day of sale. The word “for? as used in this stat- 
ute, means “during,” and the notice must be pub- 
lished for or during thirty days before the day of 
sale. [Whitaker vy. Beach, 12 Kan. 493, approved: 
Craig v. Fox, 16 Ohio, 563, distinguished.] Lav- 
son v. Gibson. S.C. Neb., Sept. 15, 1885: 24 N. W. 
Repr. 447. 








RECENT PUBLICATIONS. 


AMERICAN REPORTS, VOLUME Firtry.—The Ameri- 
can Reports: Containing all Decisions of General 


Interest Decided in the Courts of Last Resort of the - 


Several States, with Notes and References. By Irv- 

ing Browne. Vol. L., containing all Cases of General 

Authority in the following Reports: 51 Connecticut: 

109 Illinois; 99 Indiana: 100 Indiana: 63 Iowa; 81 

Kentucky; 62 Maryland, 137 Massachusetts; 52 Mich- 

igan; 32 Minnesota; 80 Missouri; 46 New Jersey 

Law: 98 New York: 11 Oregon: 62 Texas; 17 Texas 

Court Appeals; 60 Wisconsin; 61 Wisconsin. Albany: 

John D. Parsons, Jr. Publisher, 1885. 

The selection of cases in this volume is excellent; 
the syllabus oi the editor is terse and pointed; extrin- 
sic matter, not conneted with the main question, is 
eliminated; many useful notes appear; and, on the 
whole, the volume is much to be commended. 





QUERIES AND ANSWERS. 


[Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 

QUERIES. 

25. Under the laws of Alabama, stock in an incor- 
porated company is liable to levy and sale under exe- 
cution. The execution is a lien from the levy. A, 
having recovered judgment against B, caused an exe- 
cution to be levied on certain stock owned by B in an 
incorporated company, pursuant to the statute, on the 
—— day of February, 1885. On the —— day of, 
1885, the company declared a dividend on the stock 
On the day of May, 1885, the sheriff sold the stock, 
and the same was duly transferred on the books of the 
company to the purchaser. Who is entitled to the 
dividend declared after the execution became a lien, 
and before the sale—the defendant or the purchaser? 
A reply with the authorities will greatly oblige the 

PURCHASER. 








Montgomery, Ala. 
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26. LETTING PUBLIC CONTRACT TO OTHER THAN 
LOWEST BIDDER.—The town of advertise for 
sealed proposals for building a school-house ‘“‘accord- 
ing to plans and specifications which may be seen at 
town hall upon application to janitor. All proposals 
to be addressed to H , chairman of Committee on 
Buildings, etc.”” This committee were elected at a 
town meeting, and authority conferred on them to 
make a contract for the erection of a school-house. 








This committee in their advertisement did not 
reserve the right to reject any and all bids. Three 


bids were made in conformity to the advertisement. 
The contract was awarded tothe highest bidder, who 
also wasa member of the committee, but resigned 


for the purpose of bidding on the contract. The 
lowest bidder is responsible and capable. Can the 


lowest bidder maintain an action for damage against 
the town? Cite authorities. sada 

Boston, Mass. 

27. EFFECT OF WITHDRAWAL! OF ATTORNEY.— 
Will the withdrawal of an attorney from a pending 
cause, by leave of court obtained at his request, but in 
the absence and without the knowledge of his client, 
have the effect also to withdraw the appearance and 
pleadings of his client on file, and subject him to a 
judgment by default? s. 

Frankfort, Ind. 





QUERIES ANSWERED. 

Query 14. [21 Cent. L. J. 259]. In 1867 Shelton bor- 
rowed #00 of Willoughby and gave his promissory 
note, and [rish signed the note with Shelton apparent- 
ly as co-principal, but in reality as surety. The note 
has never been paid, but Shelton has made payments 
from time to time, so that as to him the statute of lim- 
itations has not run. The payments were made with- 
out the knowledge or consent of Irish. Action against 
both Shelton and Irish; Irish was allowed to show by 
parol that he signed as surety, and then the court gave 
judgment in his favor, on the ground that payment by 
Shelton did not bar the statute of limitations as to him. 
Is that good law? RUSSETT. 

St. Paul, Minn. 


Answer. The cases are conflicting and may be divid- 
ed into three classes: 1. Those which, on the strength 
of Whitcomb v. Whiting, 1 Smith’s L. C. (7th ed.) 941- 
988, hold that, as payment by one of several co-con- 
tractors enures to the benefit of all, so part payment 
or other admission by one binds all. So where the 
party making the admission is a principal, and the 
party sought to be bound by it a mere surety. Frye 
v. Barker, 4 Pick. 382, 14id. 387; 17 Conn. 511; 6R. I. 
505, 2. By statute in Eng. Me. and Mass., and by the 
decisions of a number of States, including N. Y. and 
Penn., a more logical rule prevails, under which the 
part payment or other admission by one of several co- 
contractors will bind the others only when there is 
shown a power to make such admission other than 
that arising out of the joint nature of the contract. 3. 
In a few States, as Md., Ga., Ark., and the Carolinas, 
an intermediate doctrine prevails, under which part 
payment by one of several co-contractors will sus- 
pend, the running of the statute, but will not revive 
their liability after it has once been extinguished. See 
Parker vy. Butterworth, (S.C. N. J.) in 31 Alb. Law 
Jour. 48. The authorities are too numerous to be 


cited, but will be found collected in 1 Sm. L. C. supra, 

and in 1 Greenl. Ey. § 112, note 3; Angell on Limita- 

ions, § 260, note 5, and chapter XXIII, passim. 
Arkadelphia, Ark. 


TD: C. 








JETSAM AND FLOTSAM. 





DID NOT MEAN TO INSULT THE CouRT.—Mr. Rog- 
ers at the Dinner of the American Bar Association told 
this story: The judges were holding court in some 
Western county-town, (of course it was many yearss 
ago,) and Mr. Brown’s case was cailed. Mr. Brown wa 
at the tavern and the court sent for him and told him 
that his case had been called and that since he had not 
answered it must go over. The case was an appeal. 
Brown said, “Your Honors, I don’t care which way 
you decide that case. If you decide to affirm,I will 
get my money, and if you decide to reverse, I will have 
a new trial and get another verdict with ten per cent. 
interest added, so I don’t care which way you decide 
it, but I want you to decide it now. [hope you will 
not putit off. Dll tell you what I'll do, I’ll give you 
five dollars to hear it now.’? The court answered in- 
dignantly, “Do you mean to insult us, Mr. Brown?’ 
‘‘Why no, your Honors,” said Mr. Brown, “I did not 
mean to insult you. [had no intention of insulting 
your Honors. Why, your Honors misunderstood me, 
I did not means to gay ,that I would give the court five 
dollars altogether. I meant to say that I would give 
your Honors five dollars apiece.” Ex. 


A Low FEE.—A gentleman, Mr. X., who is now a 
prominent member of the Louisville bar, tells a good 
story about the times when he was a young man and 
practiced law in the same county with Judge———,now 
x member of one of the appellate courts at Frankfort. 
They were once employed on the same side in a case 
where they had to do an unusual amount of work,there 
were depositions taken both in and out of the county, 
an argument on demurrer and perhaps a hung jury 
and a new trial, in all events a great amount of work 
was done, but finally the case was finished, and the 
client, who was a rich man but very close, came to set- 
tle the fee. He saw Mr. X. and offered $200, but X 
thought that was scarcely fair but referred the matter 
to his co-counsel, Judge . The client according 
went off to see the Judge and asked him what he 
thought would be a fair fee. ‘*Well,” the Judge said, 
‘we have done a great deal of work in that case and 
you must pay us a good fee. Think we ought to have 
$50, $25 apiece.”? The client paid the money and went 
out without a word.—Ky. Law Reporter. 








A DUKE ON LAWYERS.—The Duke of Marlborough 
writes as follows to the London Times: “No country 
in the civilized or uncivilized world possesses so bar- 
barous and extravagant a system of land transfer as 
this country. A brokerage of 10 to 15 per cent. and a 
delay of three to six months weigh like a tombstone on 
every transfer operation in the land market. The 
House of Commons’ Committee of 1878 examined 
exhaustively the character of these abuses. It 
was shown that both Lord Westbury’s Act of 
1862, as well as Lord Cairns’. far more _ intel- 
ligent measure of 1875 had been = succesysfull 
burked and scotched by the _ profession, who 
were also unanimous before the commission in 
their opposition to any real reform of their conveyane- 
ing system. A fertile expedient with the legal profes- 
sion is to enter heartily into the consideration of a 
measure of reform, but at the same time to lead the 
inquiry so that the reform when carried shall—first, 
either leave an undefended spot for hamstringing the 
measure afterwards, or else, secondly, to insure that 
the complication of the new system shall be assured 
by the safeguards and involutions which it is caused 
to contain. I venture to believe this is true of every 
Act of Parliament which affects the interest of this 
class, and I give as an instance of the ingenuity of the, 
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legal profession the new Remuneration of Solicitors 
Act which was passed a few years ago by Lord Sel- 
borne. By this Act the mortgage fees paid to lawyers 
on conveyancing business are considerably higher on 
the whole than under the old system of payment by 
folio, as any cost clerk could give evidence to. The 
greatest enemy of the land, and the most deadly friend 
to the landed interest, is to be found in the iron grasp 
of the legal profession on the title-deeds to real prop- 
erty. It is this profession which has signalized itself 
in history by fastening on this country, even down to 
the present day, one of the most fatal inheritances of 
middle-aged feudalism—namely, an incomprehensible 
business language drawn from medizval times, to- 
gether with the most oppressive and costly land sys- 
tem that has ever prevailed in Europe, which is calcu- 
lated, unless speedily abolished, to prove the ruin of 
the country at large. 


VALIDITY OF A MARRIAGE PERFORMED BY A MOCK 
CLERGYMAN.—The parties to the ceremony of mar- 
riage which was recently performed at a suburban 
church by a “‘servant,’”? who has since been committed 
for trial for falsely representing himself to be a clerk 
in holy orders, may be satisfied as to the validity of 
their marriage. By the common law of England, mar- 
riages could not be validly celebrated except by a 
priest in holy orders, and this requirement is recog- 
nized by 4 Geo. 4, c. 76, but section 22 renders a mar- 
riage solemnized by a person not in holy orders void 
only where both parties are cognizant of the officiating 
person’s want of qualification. In Hawke vy. Corri (2 
Hagg. Cons. 280), Lord Stowell observed that ‘“‘it 
seems to be a generally accredited opinion that, if a 
marriage is bad by the ministration of a person in the 
church who is not in holy orders, and is not known or 
suspected by the parties to be otherwise, such mar- 
riage shall be supported.”? That was the case of a de- 
ception practiced by one party upon the other, but, in 
delivering judgment in Reg. v. Millis (10 C. & F. 786,) 
Lord Campbell puts, as a hypothesis, the very case 
which has just occurred—“‘ W hat if the person who of- 
ficiates as a priest, and is believed by the parties to be 
so, is no priest, and has never received orders of any 
kind?” and he mentions “the instance of a pseudo- 
parson who, about twenty years ago, officiated as cur- 
ate of St. Martin’s-in-the-Field, and, during that 
time, married many couples,” on which occasion the 
Government were apparently so convinced that the 
marriages so solemnized were valid, that they deemed 
it unnecessary to introduce an Act of Parliament to 
give validity to them. Lord Campbell further said— 
“That parties who have vowed eternal fidelity at the 
altar, and having gone through all the forms which 
the Church and State prescribe, have received the 
nuptial benediction from one whom they have every 
reason to believe was commissioned to pronounce it 
* * * should run the risk of finding that some years 
after, from the rector of the parish being imposed up- 
on byalayman pretending to be a priest duly or- 
dained, they are living in a state of concubinage, and 
that their children are bastards, is a supposition so 
monstrous that no one would venture to lay down for 
law a doctrine which would lead to such consequences. 
* * * A marriage by a layman may be good; there 
is a good marriage by a layman from the mistake of 
the parties, who thought that he was a priest with 
power to marry them.”— Solicit or’s Journal. 


PUTTING A PREMIUM ON FRaUD.—The New York 
Court of Appeals have refused an injunction to enjoin 
the sale of adulterated tea. Board of Health of New 
York v. Purden, 1 Eastern Rep. 9. The opinion ap- 
pears to have been based on the ground that the adul- 
teration was not injurious. We cannot reconcile our- 





selves to this course of reasoning. If an adulteration 
of food is to be permitted when it does not cause “se- 
rious danger to human life or detriment to health” or 
is not a ‘‘nuisance” as the court put it, the result will 
be that spurious will take the place of genuine articles 
in the market and a premium placed on fraud.—Cin- 
cinnati Law Bulletin. 


DE MINIMIS NON CURAT LEX.—Yet the law trou- 
bles itself about very small things when it regulates 
the entry of a bailiff into a house to levy a distress. 
He may not break open an outer door, but if the outer 
door be open he may break open an inner one. Ifa 
window be open, lie can get in through it; but he must 
not break a pane to undo the hasp of the window. 
This has long been settled. In these latter days it has 
been definitely decided that, if he finds a window part- 
ly open, he may open it a little more to climb into the 
house. This was the ruling of Justices Manisty and 
Field, in Crabtree v. Robinson (L. Rep. 15 Q. B. Div. 
312). In an action for illegal distress it appeared that 
the defendants, the landlord and his bailiff, found a 
window partly open, but not open far enough for the 
bailiff to get into the defaulter’s house. Accordingly 
the bailiff raised the window, got in and so opened the 
front door forthe distress. Question, Was the dis- 
tress legal? Answer, Yes. The upshot of the many 
cases on the subjectfamounts to this. To make an en- 
try through a doorway, the latch of the door may be 
lifted although the door be closed. Butin the case of 
a window an entry can only be made if the window is 
to some extent open, and for the purpose of entry in 
such a case the window may be further opened. But 
an entry may not be made by opening a window which 
is shut but not fastened: (Nash vy. Lucas, L. Rep.2 Q. 
B. 590.) Nora fortiori, when the window is fastened 
by means of a hasp: (Hancock vy. Austin, 14 C. B. N. 
S. 634; 8L.T. 429.) Itis satisfactory to have a clear 
and incontrovertible decision on this latest point—that 
of the partly open window.—Law Times (London.) 


THE PROHIBITIONS’ AMENDMENT.—The ultra-pro- 
hibitionists propose to add this amendment to the con- 
stition of the United States: Sec.1. Neither distilled 
nor fermented liquors shall be made, imported, trans- 
ported, sold or used for drink purposes within the 
United States or any place subject to their jurisdiction. 
Sec, 2. Congress shall have power to enforce this article 
by appropriate legislation. 


A JUDGE WHO FIDDLEs.—One of the justices of 
the Maine Supreme Court occasionally amuses him- 
self, when he is alone, by taking down an old fiddle 
and playing on it. The judge used to be an expert 
performer of jigs on the fiddle, but since his boyhood 
has not devoted much time to the violin. He was born 
and raised in poverty, and the story of his life is almost 


aromance. His father was the fiddler of the village, 
a nomadic and jovial soul. Said an old neighbor the 
other day: ‘When I went to muster, sixty years ago, 


I used to see the judge and his father playing the fid- 
dle for dances at sixpence per tune. That was the 
regular price in those days. None of the dancers ever 
supposed that their little fiddler would become a judge 
of the Supreme Court ”—Lewiston (Me.) Journal. 











